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“But here’s something that every electric 
utility executive...” 

“Har-umpf! I just can’t¢ wait.” 

“But, Mr. Watts! Did you know that 97 
families out of 100 serve coffee at least 
once a day?” 

“You stagger me, Miss Patterson. But what's 
that to do with...” 

“Everything! A nation of coffee drinkers has 
got to have glass coffee makers.” 

“Don't ramble.” 

“I’m not rambling. This book shows that 
scads of families have irons and toasters and 
vacuum cleaners, but only 17% have glass 
coffee makers.” 


“Hmmm! The light dawns, Miss Patterson.” 


“I'M NO 
BOOK AGENT, 
MR. WATTS - -" 


“You haven’t heard anything yet. A cleaner 
adds only 24 KWH co the load, a toaster 
only 30, an iron only 80 — but a Silex Glass 
Coffee Maker with Anyheet Control adds 
97 KWH. And how'd you like to know 
the KWH we could add to ovr load for the 
next five years by pushing Silex? 

“Miss Patterson, where’d you get that book?” 
“The Silex representative. He’s waiting 
outside right now.” 


“Hmmm... load building. Show him in!” 


Yes ...Show Him In 


In 5 minutes your Silex representative will 
take you through the “Silex KWH Campaign 
Book” and prove that Silex promotion can 
put more KWH on your load than any 
other small appliance except a roaster. 








Every Electric Silex has 


a "Self-Timing”’ Stove! 


p Ic’s an exclusive Silex feature, patented so 
others can’t copy. Women love it... makes uni- 
form, better-tasting coffee every time. All electric 
Silex Glass Coffee Makers have “Self-Timing” 
Stoves. And electric models are priced from $4.95 


to $ 29.95. Illustrated, 8-cup, black trim... 


BRETTON BLACK 
ELECTRIC MODEL 
with wide neck 
for easy 
cleaning 


$495 retail 


PYREX BRAND GLASS USED EXCLUSIVELY 





Sil 


Phase mame BIGTESEe OS BAT OFF. 


THE SILEX COMPANY . . 


Loaf 


- HARTFORD, CONNECTIC 


Creators of the Glass Coffee Maker Industry 
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29 E The Outstanding 
Regulator Value 

for Your 

Customers 


1. you paid three times as much 
for a Pressure Regulator, it 
couldn’t be built better than a Barber. Exacting workman- 


ship and fine materials have made Barber famous for fault- 
less performance. Every precaution has been taken to make 
Barber Regulator the dependable, sensitive device you must 
have for satisfactory service. No wonder Gas Companies 
the country over recommend it without hesitation! 


Notice the attractive styling of Barber Regulators, in 
keeping with modern heating equipment design. All bronze 
body, brass working parts, phosphor bronze springs, highest 
grade sheepskin diaphragm. Tested for operation within a 
range of 3/10 pressure drop. A regulator which gives faith- 
ful service, in terms of economy and safety, worth many 
times its cost. 


E BARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland, Ohio 


REGULATORS 


ber Burners For Warm Air Furnaces, Steam and Hot Water Boilers and Gas Appliances 
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ELECTRIC POWER AND WATER 
COMPANIES 


and other Public Utility Companies interested in bill 
printing and addressing are invited to send for these 


case stories— 


A POST-CARD BILLING SYSTEM 
FOR A WATER COMPANY 


and 


TWO-COLOR BILL PRINTING 
FOR AN ELECTRIC POWER COMPANY 


Requesting this systems material carries no obligation. 


Just address: 


Systems Department 


THE ELLIOTT ADDRESSING MACHINE COMPANY 


157 ALBANY STREET 
CAMBRIDGE, MASS. 
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Pages with the Editors 


0 matter which way the election comes out, 

whether along national, state, or local 
lines, political observers seem to be in agree- 
ment that something will have to be done to in- 
spire new hope in private business, This is be- 
cause, in a country which still operates on a 
capitalistic basis, private business is the only 
business which pays its way, whereas govern- 
ment business is the only business which can 
continue operating at a loss. 


Durinc the last decade, the ratio between 
the sound underlying foundation of profitable 
private business operation and the superstruc- 
ture of tax-eating government operations, has 
been drastically altered. Unless this trend is 
reversed, or at least checked, the upward climb 
of deficit financing contrasted with the pro- 
portionate diminution of private business profits 
is going to call for a showdown of critical 
magnitude. 


WESTBROOK PEGLER, cynical commentator, 
expressed the matter in his usual terse style 
when he said, “If private business does not re- 
vive, government business will be the only busi- 
ness, and we will have the same kind of coun- 
try, saving our national peculiarities, that the 


LESTER S. READY 


Controversy over depreciation accounting is 
largely due to confusion about fundamental 
definitions and principles. 


(SEE Pace 570) 
CCT. 24, 1940 


ALBERT W. ATWUUD 


Socialism doesn’t always wave a red flag or 
ring a bell to announce its arrival. 


(SEE Pace 555) 


Germans, Italians, and Russians are imposing 
wherever they can.” 


In the leading article in this issue, ALBERT 
W. Atwoop, nationally known writer, now re- 
siding in Washington, D. C., explores this 
serious long-range question of whether the 
United States can continue to maintain a sound 
capitalistic system while at the same time ex- 
perimenting with socialism. Mr. Atwoop was 
for many years chief editorial writer for The 
Saturday Evening Post. He is a graduate of 
Amherst College (03) and has had a full career 
of journalistic and editorial experience. 


¥ 


O NE utility industry which should not be too 
_much put out about such matters as politi- 
cal elections and raging controversy over ques- 
tions of foreign policy, is the good old tele- 
phone business. We heard about a recent cam- 
paign started by 1,400 club women in New 
York, who are undertaking to call up every- 
body listed in the telephone directory in all five 
boroughs of greater New York. The purpose 
of this telephone campaign, by the way, 1s to 
enlist support for William Allen White's Com- 
mittee to Defend America by Aiding the Allies. 
A recent detailed account of this stupendous 
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RILEY STEAM GENERATING UNIT 


Installed in the plant of 


A Large Texas Utility 





Steam Outlet 
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250,000 Pounds of Steam per hour. 975 lbs. Steam 
Pressure. 910° F. Steam Temperature. 


Riley Boiler, Superheater, Steam Temperature Control, 
Economizer, Air Heater, Water Walls, Steel Clad 
Insulated Setting. 


RILEY STOKER CORPORATION 


WORCESTER, MASS. 


BOSTON NEW YORK PHILADELPHIA PITTSBURGH BUFFALO CLEVELAND DETROIT SEATTLE 
8T. LOUIS CINCINNATI HOUSTON CHICAGO 8T. PAUL KANSAS CITY LOS ANGELES ATLANTA 


COMPLETE STEAM GENERATING UNITS 


BOILERS - SUPERHEATERS - AIR HEATERS - ECONOMIZERS - WATER-COOLED FURNACES 
ULVERIZERS - BURNERS - MECHANICAL STOKERS - STEEL-CLAD INSULATED SETTINGS 
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venture ina New York magazine indicates that 
each lady is assigned two pages from the Man- 
hattan or some other New York telephone 
directory. This contains about 200 listings after 
deductions are made for offices, stores, and in- 
stitutions, and so forth. The ladies are all 
volunteer workers paying for their own calls. 


Tuis telephone campaign idea seems to 
be spreading. An ardent Republican club 
woman in a certain midwestern town decided 
to call up all the registered voters in her com- 
munity (which didn’t total very many) to swing 
the tide to Willkie. This challenge was met 
by an equally ardent New Dealer, who em- 
barked on a countercampaign. We can easily 
imagine telephone company officials, under such 
circumstances, preserving a fine spirit of neu- 
trality and saying very little one way or the 
other, except to make possible suggestions 
about more varied telephone campaigns. 


¥ 


pegs weeks ago, President Roosevelt stood 
on the still incomplete landing field of the 
new Washington airport on the banks of the 
Potomac and dedicated that project to the serv- 
ice of the traveling public in and about the Dis- 
trict of Columbia. Believe it or not, the new 
airport (which will not be the biggest but prob- 
ably the most modern and well equipped in the 
world) is another one of those “multipurpose” 
projects. The President explained in his dedi- 
cation address how the Army Engineers de- 
cided to kill two birds with one stone by dredg- 
ing the channel of the Potomac for navigation 
and throwing enough silt up on the Virginia 

bank to make an expansive level of ground for 
an airport. The proximity of the water thus 
enables the new air terminal to serve both land 
and sea planes. 


INCIDENTALLY, the device of pulling the field 
right out of the bottom of the Potomac gives 
the city of Washington an air field only five 
minutes from the downtown area, and within 
plain sight of the familiar landmarks of the 
nation’s capital—probably handier than any 
other large municipal airport. 


THE President’s discussion of the trouble he 
had finding money to start the Washington air- 
port made us wonder about the general policy 
of financing terminals for this new arm of com- 
mercial transportation. Is it largely a municipal 
utility service, or is there any substantial 
private investment? How do airports pay for 
themselves anyway? The result of this specu- 
lation is the article in this issue by T. N. 
SANDIFER, Our Own expert on aeronautics regu- 
lation. Mr. SANDIFER is a veteran Washington 
correspondent who is now specializing in 
articles about commercial air transportation. 


¥ 


| erg S. Reapy, author of the article in this 
issue on sinking-fund versus straight-line 


OCT. 24, 1940 


EDITORS (Continued) 


T. N. SANDIFER 


Private investment never really had a chance 
in the organization of the nation’s 
municipal airport system. 


(SEE Pace 564) 


depreciation accounting, is a well-known and 
active member of the engineering profession on 
the West coast. Following his graduation as 
an electrical engineer from the University of 
California in 1912, he joined the engineering 
staff of the railroad commission of California 
from which he retired as chief engineer in 
1926. Since then he has been engaged in prac- 
tice as consulting engineer on utility matters 
for various public authorities, including state 
commissions, municipalities, utility districts, 
and the Federal government. He was chief 
consultant engineer on the National Power 
and Electric Rate Survey of the Federal 
Power ‘Commission. 


¥ 


e are pub- 


OLLOWING our annual custom, we 
F tishing in the appendix of this issue, the 
full text of the major addresses delivered be- 
fore the utility section of the American Bar 
Association convention recently held in Phila- 
delphia. 


Amonc the important decisions preprinted 
from Public Utilities Reports, also in the back 
of this issue, may be found the following: 


A PUBLIC utility’s estimates of accrued de- 
preciation based upon the observation and in- 
spection method, were upheld by the Pennsyl- 
vania Superior Court. (See page 75.) 


Tue next number of this magazine will be 
out November 7th. 


WT Galt 
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Wherein Hiftory 


Writ 


and a Promife for the Future Pledged 


The past five years have witnessed 
clonic upheavals in world events. 
The past five years have likewise 
itnessed tremendous changes in the 
d accepted standards of Public Util- 
es operations and profit margins.2# 
For those of you in Pub- 

Utilities, Remington 
and has printed the story 

the development of new, 
pnificant products that 

ntribute mightily to the 
creased efficiency of man- 
ement. 20202026 20 26 2y 
Told is the story of one hundred 
searchers, engineers, scientists, who 
nually expend $350,000 in their 
test for ever-better office equipment 
d machines . . . forcing the cost of 
eration down and down. 2262020 
Told and pictured is the tangible 
idence of how Research gets Re- 


sults. It is the written history of Rem- 
ington Rand’s contributions to the 
science of improved methods of man- 
agement during the past five years. 2» 
€ Now being created in the minds of 
our researchers, engineers, scientists 
at Remington Rand labo- 
ratories at Elmira, [lion, 
Tonawanda, Brooklyn and 
Marietta are the new pro- 
» ducts Public Utilities will 
-} require and use five years 
hence...thereby is our pro- 
mise for the future pledged. 

* * * 
@ Copies of this booklet ‘‘’Ten New 
Stories of a Modern Pioneer’’ will be 
sent Public Utilities personnel inter- 
ested in increasing efficiency, lower- 
ing operating costs and improving 
management control. Simply write. 
No obligation. Remington Rand Inc. 


EMINGTON RAND INc. BuFFALO, NEw YorK 
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CCEPTED- iioerenoase! 


neering executives purchase equipment on demonstrated performance. That's why en- 


yrs in every conceivable industry purchase Vulcan and the reason why Vulcan was sold 


forty-three states, every Province of Canada, Porto Rico, Territory of Hawaii and eleven 


sign countries during the past year. The following partial list of representative contracts 


1939 demonstrate the popularity of Vulcan among engineers in every type of industry 


» have taken the time to investigate the reasons for Vulcans rugged dependability. 


my of these contracts are repeat orders, real evidence that Vulcan gives highest satis- 


tion. 





Socony Vacuum Oil Co East St. Louis, Mo. 
Town of Albion Albion, Indiana 
Pairpoint Corporation New Bedford, Mass. 
Charleston Navy Yard Charleston, S. C. 
U. S. Naval Academy Annapolis, Md. 
Metropolitan Life Insurance Co....New York City 
Park Chester Housing Development 
Griesdieck Western Brewery Belleville, Il. 
Minot Normal School Minot, N. D. 
Southland Paper Mills Lufkin, Texas 
Bethlehem Steel C Leb . Penna. 
Norfolk Navy Yard 
Fairmont City Light Co. 
Evenson and Levering Company....Camden, N. J. 
Socony Vacuum Oil Company Brooklyn, N. Y. 
City of Bellefontaine Bellefontaine, Ohio 
Gallinger Hospital Washington, D. C. 
Colorado State Agricultural College 
Fort Collins, Colo. 

Navajo Agency..........+. Ft. Defiance, Arizona 
Victor Chemical Company....Mt. Pleasant, Tenn. 
McChord Field, U. S. Army....Ft. Lewis, Wash. 
B. F. Goodrich Company Clarksville, Tenn. 
Canadian National Railways.Winnipeg, Man., Can. 
Carnation Compny Sherbrooke, Gucbec. Can. 
Alexandria Steam Generating Co... Alexandria, Va. 
South Porto Rico Sugar Company 

Santa Domingo, Dom. Rep. 
George Ziegler Company Milwaukee, Wis. 
Atlas Powder Company Stamford, Conn. 
Colorado State Capitol Denver, Colo. 
Hercules Powder Company Hercules, Del. 
U. S. Military Academy West Point, N. Y. 





Container Corporation of America 
Circlesville, Ohio 
Commodore Perry Housing Project. ..Buffalo, N. Y. 
DeKalb State Teachers College DeKalb, Ill. 
United States Shoe C Norwood, Ohio 
e re Company Cleveland, Ohio 
United States Naval Hospital...San Diego, Calif. 
Frankford Arsenal Philadelphia, Penna. 
Central Park Pumping Station Chi i. 
Virginia Public Service Co H 
Atlas Powder Company 
City of Fairmont 
Froedtert Grain and Malting Co..Milwaukee, Wis. 
Sonoco Products Company Garwood, N. J. 
Sheridan Brewing Company....Sheridan, Wyoming 
City of Fort Collins Fort Collins, Colo. 
Ingenio Riogaila. ...Buenaventure, Columbia, S. A. 
South Carolina Electric and Gas Co....Parr, S$. C. 
American Woolen Company Fulton, N. Y. 
Keystone Public Service Company.Oil City, Penna. 
Alabama Power Company Chickasaw, Ala. 
Pennsylvania Power and Light Co. 
Harrisburg, Pa. 
Holyoke Gas and Electric Co.....Holyoke, Mass. 
Durkee Famous Foods Chicago, Ill. 
Blanton Company St. Louis, Mo. 
Continental Di d Fibre Co..Bridgeport, Penna. 
Westinghouse Electric and ay 
Company, Lima, Ohio 
Libby, McNeill and Libby Chicago, Ill. 
Vanadium Corporation Naturita, Colo. 
Philadelphia Electric Company....Chester, Penna. 








lcan Soot Blower Corporation does not 
ild down to a price. Vulcan builds into their 
a thirty-seven years of experience; 
ild by highly skilled engineering and plant 
rsonnel of long service, using the highest 
pe material that hard exacting service has 
monstrated is the most practical for its 
pose. The result is trouble free, long years 


of service, making unnecessary frequent serv- 
icing—and when service is required, skilled 
field engineers on their rounds, offer it gladly 
to maintain your Vulcan equipment in top 
condition. Ask the Vulcan Sales or Field En- 
gineer WHY Vulcan MUST build into their 
equipment the most rugged, trouble free, 
lowest maintenance you can buy. 


VULCAN SOOT BLOWER CORP., Du Bois, Penna. 
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Davin J. Guy 
Engineer, Natural Resources De- 
partment, Chamber of Commerce 
of the United States. 


WENDELL L. WILLKIE 
Republican presidential nominee. 


FRANKLIN D. ROOSEVELT 


JosErpH C. O’MAHONEY 
U. S. Senator from Wyoming. 


Joun L. Lewis 
President, Congress of Indus- 
trial Organizations. 


Tuomas A, JENKINS 
U. S. Representative from Ohio. 


C. W. Lerny 
Editor, Electric Light and Power. 


EL_Mo Roper 
Consultant surveyor of industry 
and business for “Fortune” 
magazine. 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 





—MoNTAIGNE 
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¥ 


“Nowadays it is about as hard to start a new busing 
as it is to rob a bank—and the risks of going to jail 
about as great in both cases.” 


¥ 


“No business is above the government, and governme 
should be empowered to deal adequately with any busing 
which tries to rise above its government.” 


» 


“Never was there greater need in the history of civiligg 
tion than there is now for united action in defense of fh 
system of private enterprise, because it has never stood il 
greater danger than it does now.” q 


¥ 


“Labor demands adequate representation upon the policy- 
making agencies of government. Labor demands adequate 
representation, and not on the basis that now exists, of 
one lonely representative of labor to 100 millionaires.” 


¥ 


“Our tendency is fast toward dictatorship. We do it ina 
wild enthusiasm to want to do something quick. We won 
our liberty through tribulation. We cherish it while the 
whole world is toppling to destruction. Why lose if 
through hysteria?” 


" 


“We will find it very difficult to defend ourselves with 
WPA sewing groups, PWA post offices, AAA corn cribs, 
REA Diesel plants, TVA recreation areas, and all of the 
other ingenious ends that have been devised to pump tat 
money into voters’ pockets.” 


+ 


“Given a free and intelligent press, and an equally fre 
and intelligent radio as means of disseminating informs 
tion, I would believe that the American public woul 
sooner or later pass a fair judgment on any of yol 
[utility companies], on any other business, or on aly 
politician.” 


12 
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This Burroughs dispatch system for 
speeding service calls in a metro- 
politan area has its counterpart 
in Burroughs offices everywhere. 


HEY GUARD YOUR OFFICE 
against interruption 


Burroughs prompt, efficient local service is recognized by users 
as being without an equal for safeguarding the mechanical per- 
formance of office machines. Each man in Burroughs vast service 
organization is factory-trained, factory-controlled, and paid solely 
by Burroughs. Each is placed where he is readily available to 
render periodic or emergency service to Burroughs users in his 
territory, and his work is supervised and guaranteed by Burroughs. 
Such efficient service saves time and money, assures minimum 
sis sndasion nada mae interruption in office routine, and is a major reason why over 2 
formly efficient local service—readily available to every million businesses have decided in favor of Burroughs equipment. 


ughs user—extends to every county in the United 


States, to every part of Canada, and to foreign countries. BURROUGHS ADDING MACHINE COMPANY, DETROIT, MICHIGAN 


a ne ence J 


s Burroughs 


DOES THE woRK IN ‘LESS TIME—WITH LESS EFFORT—AT LESS CO: 
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REMARKABLE REMARKS—( Continued) 


RayMmonp E. BALpwiIn “The prospects are, now, of a ‘war boom,’ but you can. 
Governor of Connecticut. not base a sound national recovery, you cannot base a 
sound national economy, upon war, nor upon ‘war orders’ 
‘war jobs.’ You do not solve unemployment by putting the 
unemployed into the Army.” 


¥ 


Amos PINCHOT “When a nation’s judgment has been systematically 
Lawyer and publicist. sapped by fear, hysteria, and war fever, passed around by 
politicians impressed with their holy duty to hang on to 

their jobs, there are few things that cannot be put over 

in the name of public safety.” 


¥ 


M. J. GorMLEY “what does it profit the government to be spending 
Association of American large sums of money for waterways and highways and 
Railroads. not require proper payment for their use by the various 

means of transportation and thereby undermine private 

enterprise in all transportation?” 


¥ 


WALTER M. PIERCE “Rate reductions will never be sound nor all-inclusive 
U. S. Representative from Oregon. until they are accompanied by fair debt reduction. Rate 
reductions alone are temporary makeshifts and must of 
necessity be limited, unless the debt charges included in 
the rates go down with the rates.” 


¥ 


Ava B. ADAMS “Tt is not going to be long, at the rate at which the 
17. S. Senator from Colorado. government is increasing its debt, before we will be hunt- 
ing for people to buy our bonds. If we are going to make 
the bonds subject to local taxes, as we have done, we will 
have that much more trouble.” 


¥ 



















































WILLIAM GREEN “All that we ask in return [for support of defense 
President, American Federation program] is that the standards that have been set as a 
of Labor. result of our efforts, the minimum wage, the Wagner Act, 


social security legislation, unemployment legislation, vo- 
cational education—that none of these standards shall ever 
be lowered.” 





¥ 













Witam O. Douctas “Democracy is not self-operating. It requires contin- 
Associate Justice, U. S. Supreme uous effort. It is not simply an inheritable guaranty of 
Court. rights and privileges. It must be won by each genera- 


tion. Its existence cannot be taken for granted. It needs 


. ‘ . é . Dem 
constant attention and care since it has bitter competitors cient 
in the world-market of ideas.” Wri 


¥ 


O. M. VauGHAN “One of the dark clouds of the telephone industry, 
Retiring president, Michigan Inde- which I think I can see on the horizon, is that—due to the 
pendent Telephone Association. increased costs of labor, materials, and taxes—we will be 


compelled to demand so much more from our subscribers 
in order to absorb these costs that it will hurt the growth 
of the industry.” 
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ou may have just as many billing ma- 
hines as you have typewriters when you 
se the Egry Speed-Feed . . . the amazing 
vice that converts any typewriter into 
billing machine in one minute without 
hange in typewriter construction or op- 
ation. Speeds up the output of typed 
brms 50% or more by eliminating all 
hanual labor incident to the inserting and 
moving of carbons, making all time of 
perator productive. Uses Egry Continu- 
s Printed Forms and Egry Speed-Feed 
arbons, writing 300 or more sets of forms 
ith a single loading of carbons, eliminat- 
g use of costly one-time pre-inserted 
arbon forms and other wasteful types. ws 


“a5 





Demonstrations of the speedy, economical, effi- = 

cient, time-, labor- and money-saving Speed-Feed The Speed-Feed cost less than 2c per day for 
in your own office without cost or obligation. only one year. No upkeep, no replacements, noth- 
Write today for literature. Dept. F-718. ing to get out of order. Get all the facts at once. 


The EGRY REGISTER Company 
Dayton, Ohio 
SALES AGENCIES IN ALL PRINCIPAL CITIES 


+1024 The Egry Register Co., (Canada) Ltd. Kind & Dufferin Sts., Toronto, Ontario, Canada 
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‘MULTIPLE RETORT 


When the multiple retort stoker is the solution of your coal burning 
problem, here’s your answer provided by C-E from the most complete — 

line of stokers offered by any manufacturer. The story of this stoker 

_> began nearly 10 years ago when C-E decided to utilize its many pre- 

| vious years of multiple retort stoker experience to develop a superior 

_ design. The resulting stoker is illustrated above with all the detail 


ee oe mechanical Serféction than ever achieved in pene retort 
S. , The high efficiencies being obtained over a wide range of 


in its field. A new cata a vl o 
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CRESCEN 


_ GENUINE 


ABC 


ARMORED BUSHED CABLE 


1. CONDUCTORS—Clean stripping insulation 
and flame retarding covering, printed as 
shown. 





BUSHING—easy to insert as paper unwraps 
from under both ends of armor to make room 
for the bushing. 


STEEL ARMOR—low resistance, electro- 
galvanized for maximum uniformity and 
longest life. 

TESTED — thoroughly tested at several 
points during manufacture and receiving a 
final test of 2000 volts between conductors and 
armor. 

CRESCENT has unexcelled facilities for the 
complete manufacture of Armored Bushed 
Cable in all its steps. When you buy CRES- 
CENT A. B. C. ARMORED BUSHED 
CABLE you buy the best. Do not be satisfied 
with any substitute. 


All types of Building Wire and all kinds of Special Cables to meet A.S.T.M:, A.R.A., 
1.P.C.E.A., N.E.M.A., and all Railroad, Government and Utility Companies’ Specifications. 
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FAIR WEATHER OR FOUL, DEPENDABLE 
XIDES PROTECT THE LIGHTSHIPS’ BEAMS 


HEN the weather is at its worst, when storm-tossed 

craft plowing through mountainous waves are most 

in need of guidance, there dare not be a failure of 
the lightship’s flashing beam or radio beacon. 


y 
x10 € Nor will there be. For on many of these “floating light- 
houses” a dependable Exide Battery stands by, ready and fully 
BATTERIES capable of instantly taking over the vital electrical load of 
the lightship. 


It is well to remember, whenever dependable battery power 
is needed, that Exide Batteries are widely used by various 
branches of the government service, and that this high regard 
is shared by many utility companies all over the nation. 


THE ELECTRIC STORAGE BATTERY COMPANY 


The World’s Largest Manufacturers of Storage Batteries 
for Every Purpose 


PHILADELPHIA 
Exide Batteries of Canada, Limited, Toronto 
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Customer Usage Data 
© At Lower Cost ein Less Time 
eWith Greater Accuracy 





THE ONE-STEP METHOD 


4 


OF BILL ANALYSIS 


R & §S Bill Frequency Analyzer: developed for our Utility Rate Service. 
The kw.-hrs. billed are entered on the adding machine keyboard. A tape is 
prepared of all items and a consumption total accumulated which serves as a 
control. At the same time—through this single operation—the bill count for 
each kw.-hr. step is made by the electrically controlled accumulating registers. 











@ A continuance of frequent rate changes—the necessity of checking load-building 
activities—the pressing need for current data on customer usage—are but a few of 
the reasons many Companies are using R & S ONE-STEP METHOD to analyze and 
compile information required for scientific rate making. They have not only reduced 
the costs on this work to a fraction of a cent per item, but have obtained monthly 
or annual bill-frequency tables in a few days instead of weeks and months. 





@ Write for your copy of "The One-Step Method of Bill Analysis," an interesting 
booklet which describes briefly how these savings are accomplished. 


Recording & Statistical Corporation 


Utilities Division 
102 Maiden Lane, New York, N. Y. 
Boston Chicago Detroit Montreal Toronto 
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An EASY Way to Check Circuit Capacity 


OUR engineers are probably finding 

the problem of providing added 
capacity at vital points an increasingly 
serious one. If so, their analysis of various 
circuits must determine whether addition- 
al investment in distribution facilities 
should be made or whether relief equip- 
ment such as capacitors might better be 
installed to improve power-factor. 


Until recently, it has been difficult to 
determine the character of the load on a 
distribution circuit. Several instrument 
transformers and instruments were re- 
quired, and in many cases conductors had 
to be cut. Recognizing the importance of 
these hard-to-get facts and the need for an 
instrument for quick and easy analysis of 
distribution circuits, General Electric 
fngineers went to work on the problem. 


And, they solved it. Operating compa- 
les are already using the new G-E elec- 


trostatic varmeter to measure reactive 
kva — without transformers and without 
cutting lines—by a process that requires 
only ten minutes to set up equipment and 
get a reading. 


This is just one of many unusual instru- 
ments that have been developed by Gen- 
eral Electric engineers to solve your vital 
measurement problems. It joins the ranks 
of dependable, accurate G-E instruments 
that range from your everyday indicating 
and recording voltmeters to complex 
measurement equipments such as the net- 
work analyzer, which simplifies studies 
involving an entire power system. 


Our activities in the field of measure- 
ment are just one of many important items 
in the long list of extra benefits which you 
are continually receiving because of your 
purchases of G-E equipment. 





GENERAL @ ELECTRIC 
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Sell The Furnaces That 
Have Selling Advantages 


NIAGARA 


Winter Air Conditioning 
and Gravity Units 


: om outstanding features of Niagara Gas Furnaces give 


you plenty of selling advantages to speculative, con- 
tract builders and home owners alike. 


With Niagara, you sell the advantages of copper 
chrome cast iron: or .. . Toncan iron heat exchangers .. . 
a selection of belt or direct drive blowers with two speed 
control .. . the exclusive Niagara summer-winter switch 

- modern casing design . . . concealed inner controls 

. and A. G. A. approval. With these go two most im- 
portant sales features — low prices and high operating 
efficiency. 


Write for complete information. 


The Forest City Foundries Company 
2500 West 27th Street Cleveland, Ohio 
Established in 1890 
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expenses—get rid of pipe wrench housing re- 
its by standardizing on this famous all-alloy pipe 
ench—and that means practically no wrench up- 

ep expense. Adjusting nut won't bind, spins easily 
all sizes, 6” to 60”. Sure action jaws of chrome 
lybdenum, handy pipe scale on full-floating hook 
¥, heel jaw replaceable. Powerful comfort-grip 
beam handle—a safe efficient wrench in any use, as 
ions of users can tell you. Also made End Pattern for 
pes against flat surfaces. For a wrench your men like 


use and for economy you can take credit for achieving 
y the FRUE30E —at your Supply House 


E RIDGE TOOL CO., ELYRIA, OHIO 


a ey | eke 
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Do you really know 
HOW TO WRITE REPORTS? 


Are your technical reports always clear—coherent-—complete? Arq 
you able to express technical information and facts in such a many 
that anyone reading your report knows immediately what you meq} 





Just as in everything else, there are 
certain fundamental principles of 
order and planning and style that can 
change a muddled and confused tech- 
nical report into one that is crystal 


clear. By following these principles 
and adopting an attitude toward writing 
reports that is based on an apprecial 
tion of the eventual audience, you cq 
improve your papers immensely, 


WRITING THE TECHNICAL REPOR 


By J. Raleigh Nelson 
Professor of English in the College of Engineering 


models of 


completenes> 


University of Michigan 
373 pages, 6 x 9, $2.50 


Step by step this authoritative book shows 
you how to simplify technical reports; how 
to analyze the type of report; how to choose 
the best form and style; how to organize the 
material; how to use figures, tables and ar- 
notations. A book for everyone who realizes 
how improved reports can eliminate misur- 
derstanding, save time in explanations, dem- 


onstrate the writer’s knowledge and ability, 
and create favorable impressions on em- 
ployers. 


w B 
PRACTICAL HELF 


technical rep 
few: | 
i zion 
two neh ogre neti ¢ the introduc 
e ot zests OF, eng . of the * 
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— ootenalish sentence 

i wl teh 

tecellaneous suggestio 
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The complete guide 
to report writing 


Send check, money-order or cash to 


PUBLIC UTILITIES FORTNIGHTLY 


MUNSEY BLDG., WASHINGTON, D. C. 
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IT’S EASY FOR UTILITY COMPANIES TO SAVE 
MONEY WITH VARI-TYPER ... 


Compose copy for your bulietins, sales manuals, booklets, catalogs, 
rate schedules, etc. in your own office on the composing Type Writer 
with changeable faces and spaces. Any competent typist after proper 
instruction can Vari-Type your work to stencil, metal plate or photo- 
offset master copy with large savings and improved appearance. 


Write today for new specimen portfolio “How Utility 
Companies Profit with Vari-Typer’ with actual samples 
issued by organizations in the utility field. 


RALPH C. COXHEAD CORPORATION 


Manufacturers of Vari-Typer 


333 Sixth Avenue New York, N. Y. 








Public Utilities Fortnightly—The one, complete information service 
devoted to the policies, practices and status of utilities, as affected by Gov- 
ernment, and allied topics. 


Conducted as an open forum for the frank discussion of both sides of 
controversial utility questions. 


Issued every other Thursday—26 times a year—Annual Subscription $15. 











“IRANGAMO TYPE L-2 METERS Se ose 


The Type L-2 two-element meters com- TWO-ELEMENT METERS 


prise two complete electro-magnetic 
elements driving a single disk. They are 
designed for modern "A" and "S" 
mountings, thus combining conven- 
ience in installation with a minimum of 
space requirements. Electrical char- 
acteristics meet all the requirements TYPE L-2-S 


for modern meter accuracy and per- vie ian 
formance. 


odetn Meters bor Modern Loads! 





“FU ce .W’ omen 3 tome ahommonel i y-W, Bf 


SPRINGFIELD, ILLINOI$ 
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THIS DURABLE CoNDUE 














You should have complete inform 
tion about Transite Conduit and 
thinner-walled companion produ 
J-M Transite Korduct. Write i 
Brochure DS-410, Johns-Many 

22 East 40th Street, New York, N' 









/M Johns-Manville TRANSITE CONDUI 
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Wilson, Herring and Eufsler's 


PUBLIC UTILITY 
REGULATION 


571 pages, $4.00 


KN analysis of the nature, extent, and problems of 

public utility regulation in the United States, 
ith emphasis upon the expanding role of the Federal 
overnment in the regulation of public utilities, its 
jvities in undertaking power projects and pro- 
oting rural electrification, and the issues involved 
governmental ownerships. The well-rounded treat- 
ent and critical viewpoint will be of aid to all who 
re interested in evaluating the present status of 
ublic utility regulation, its strengths, weaknesses, and 
gnificance for privately-owned industry. 


Order from 


Public Utilities Reports, Inc. 
unsey Bldg. Washington, D. C. 











DAVEY TREE TRIMMING SERVICE 


= 


JOHN DAVEY 
Founder of Tree Surgery 


Guarding Good Will 


@ Men of Fine Appearance 

@ Invariably Tactful 

@ Uniformly Intelligent 

@ Pains'akingly Trained 
Always use dependable Davey Service 


DAVEY TREE EXPERT CO. KENT, OHIO 


DAVEY TREE SERVICE 




















HYDRAULIC TURBINES 
BUTTERFLY VALVES 
MECHANICAL RACK RAKES 
GATES—HOISTS 
PENSTOCKS, ETC. 


= 


Bolting the Spiral Casing Before Riveting 
NEWPORT NEWS SHIPBUILDING AND DRY DOCK COMPANY 


Hydraulic Turbine Division 
NEWPORT NEWS, VA. 
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AVOID "BOTTLENECK" DOORWAYS 
AND KEEP DOOR COSTS DOWN 


As production climbs, make sure doors aren’t a “weak spot” —or a 
costly one—in your plant. Install Kinnear Motor Operated Steel Rolling 
Doors. They give you not only peak efficiency, but also maximum depend- 
ability, minimum maintenance and operation costs. Their vertical, compact, 
coiling operation gives you full use of all floor, wall and ceiling space. They 
epen completely out of the way of all traffic and plant operations. They’‘re 
“precision-counterbalanced” for smooth easy operation, And Kinnear's 
tough, rugged all-steel curtain of interlocking slats helps prevent intrusion, 


MOTOR OPERATION 


You touch a button — placed at 
any number of convenient loca- 
tions — and this rugged Kinnear 
Motor Operator opens the doors, 
quickly, smoothly, easily. Built 
for long years of carefree, 
economical, heavy-duty servicel 
Easily “added to any Kinnear 
Rolling Door — new or one now 
in service. The acme of door 
convenience! 


riot, sabotage, and theft—it 
defies weather, resists acci- 
dental damage and repels 
fire. Quickly and easily in- 
stalled in any doorway, any 
size, in old or new build- 
ings, with motor, manual or 
mechanical operation. Write 
for catalog or recommenda- 
tions, without obligation... 
TODAY 


nside on 
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The KINNEAR MANUFACTURING COMPANY 
2060-80 FIELDS AVENUE, COLUMBUS, OHIO 
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livery alternoon at four... 


nside one of New England’s big, red- 
rick factories, stands a door. 


Not a very unusual door, either. It’s fin- 
hed in golden oak, with a pane of frosted 
lass in the customary place, and some let- 
ering on it. 

Every afternoon at four o’clock, this door 
xtends an unspoken welcome to each of 
Royal’s 5,000 plant employees. For then 
The Boss” is alone in his office... ready to 
sten to their ideas, their complaints... 
ager to help with their personal problems. 


This regular afternoon period of counsel 
nd advice typifies the very real human 
elationship that has prevailed at Royal 
hese many years. We hope it will continue 
orever. Not only because we believe there 
hould be a common, friendly bond be- 
ween employer and employee. But because 
ye think the loyalty and morale such a re- 
ationship creates have a definite bearing 
in the quality of our product. 


Indeed, we credit the “‘open door” at 
oyal... and the things it stands for... 
‘ith having helped tremendously to build 
or Royal the leadership this typewriter en- 
oys today throughout the civilized world. 


es ype weirer 
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15,000 lbs. test pressure 
Nordstrom Hypreseal Valve 


Fifteen years ago not even a Prophet would voice the suggestion of 
15,000-Ib. test pressures for valves. 3000-Ib. tests then were the usual 
limit—and Nordstrom Lubricated Valves were available for this test. 
A few years later 6000-lb. test valves were needed—and Nordstrom 
produced them. Only two years ago 10,000-Ib. test valves were de- 
manded, principally for oil field drilling and production. Nordstrom, 
anticipating the need, met it immediately. Today, hundreds of these 
high pressure valves (Hypreseal Type) are in service, meeting a need 
no other type of valve can equal. And now comes a new giant of 
strength—the Nordstrom 15,000-lb. test valve, developed principally 
for recycling service in gas and oil fields, but available, if necessary, 
for any other excessive pressure service. Naturally, it’s made of special 
alloy steel, with both plug and interior contact surfaces faced with 
Merchrome, the latest development in hard-facing. 


Request Literature 


MERCO NORDSTROM VALVE CO. 


CA Subsidiary of PITTSBURGH EQUITABLE METER CO. 


WORLD'S LARGEST MANUFACTURERS OF LUBRICATED PLUG VALVES; GASOLINE, OIL & GREASE METERS 
imei > Main Offices: 400 Lexington Ave., PITTSBURGH, PENNA. 


New York City, Buffalo, Philadelphia, Columbia, Memphis, Chicago, Kansas City, Des Moines, Tulsa, Houston, Los Angeles, Oakland. 
Canadian Licensees: Peacock Bros., Ltd., Montreal. European Licensees: Audley Laolecting Co., Ltd., Newport, Shropshire, England. 


Nordstrom Plug Valves * Nordstrom Air, Curb and Meter Cocks ¢ Nordstrom Valve Lubricants * 
® EMCO Gas Meters * EMCO-McGaughy Integrators © EMCO Regulators ¢ Pittsburgh Meters for 
® Gasoline, Grease, Oil, Water and other Liquids * Raybould Couplings * Stupakoff Bottom Hole Gauges 
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hat Counts is the VALUE 
that shows up on the job 


a... - saeaeteneam nee aeantcn ken nti 


n International Model D-300 Cab-Over-Engine Truck with six-man cab working for the San Diego Gas and Electric 


‘o., San Diego, 


here’s a great deal more to Interna- 
ional Trucks than meets the eye when 
ou see them rolling along the streets 
nd highways or standing on the show- 
oom floor. 

We mean the things you’ll find out only 
fter you put Internationals on the job 

. things like their Jasting economy, 
lependability, trouble-free performance, 
tamina, and long life. You can’t put 
pour finger on qualities like these but 
wners know they're there. That’s why 
men keep coming back to International 
when they need new trucks. 


International reputation is built as 


Calif. 


much on these “hidden values” that 
come out day after day and year after 
year, as on the sound engineering, quali- 
ty construction, and all-around me- 
chanical excellence that go into these 
trucks. Ask any International owner 

. and then see for yourself by putting 
the right Internationals to work on your 
own loads. The nearby International 
dealer or branch will give you complete 
information. 


INTERNATIONAL HARVESTER COMPANY 


180 North Michigan Avenue Chicago, Illinois 


INTERNATIONAL TRUCKS 
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How to solve the problems of 


ELECTRIC DISTRIBUTION 





This handy manual presents essential data, factors, 
tables and diagrams for practical application by all 
who are concerned with the planning, design, con- 
struction, operation, maintenance, inspection and 
supervision of the electric distribution system. 


ELECTRIC DISTRIBUTION 
FUNDAMENTALS 


By Frank Sanford 


Distribution’ Engineer, Cincinnati Gas & Electric Co. 


242 pages, 156 illustrations 
15 tables, 1 chart, $2.50 


Covering the ABC of electric distribution—of both the 
utility distribution, and the industrial and inside wiring 
branches of service to the outlet—this book explains the 
everyday problems ‘involved in distributing electrical 
energy anywhere between the major substations and the 
customers’ meters. 


COVERS ALL STEPS 


From a nonengineering viewpoint it discusses how the 
distribution system works; how it is planned, designed 
and constructed; how service and operating routine is 
handled; elementary principles of methods and equip- 
ment; basic factors of the electric circuit; methods of 
generation; selection, application and design of trans- 
formers; design of carrying lines; problems of main- 
taining current flow; mechanical principles and strength 
of materials; how distribution fits in economically with 
the electric supply sys- 

tem as a whole; etc. 


Step by step explana- 
tions cover voltage drop, 
wire size calculations, 
transformer connections, 
power factor improve- 
ment, inductive reac- 
tance, and similar prob- 
lems. 


EASILY _. 
UNDERSTOOD 


Practical design prob- 
lems are included with 
solutions based on. dia- 
grams instead of diffi- 
cult mathematics. Nu- 
merous illustrations, di- 
agrams and tables will 
be found helpful for a 
quick and complete un- 
derstanding of the funda- 
mentals. 








TREATS: 


—design and construction 
—operation and service 

—methods and equipment 
—mechanics and materials 


THESE CROWDED 
CHAPTERS BRING YOU 
PRACTICAL, HELPFUL 

DATA 


Perspective of the Electric System 
Distribution to Serve the Load 
The Distribution Division 
Generation of Electricity 
Fundamentals of the Electric 
Circuit 
Inductance and Related Charae- 
teristics 
Tools for Electrical Problems 
Transformers 
Transformer Connections 
Voltage Control 
® Current Interrupting 
Equipment 
® Voltage Protection — 
Lightning—Grounding 
® Street Lighting Circuits 
@ Mechanical Principles 
in Distribution 
@ Economic Principles in 
Distribution 
4 © Measures of Service 








Send check, money-order or cash } 


PUBLIC UTILITIE 
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Super- Piping 
Systems 
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Prefabricated by Grinnell 


Power Piping no longer need be a 
limiting factor in developing super- 
pressure steam or process systems. 
Through Grinnell’s engineering and pre- 
fabricating service, the ever-increasing 


pressures are now efficiently “harnessed” 
in custom-made piping systems for the 
most complex layout. 


When engineers “give the plans to 
Grinnell,” all mechanical and metallur- 
gical requirements of the system are 
expertly interpreted in terms of alloy 


REFABRICATION BY 


piping and precise dimensions. Skilled 
pre-fabrication results in quickly-assem- 
bled sub-assemblies which readily pass 
insurance requirements and “on time” 
delivery schedules. Costly field fabrica- 
tion will be cut to a minimum. 

Write for detailed manual on Pre- 
fabricated Piping. Grinnell Company, 
Inc., Executive Offices, Providence, R. I. 
Branch offices in principal cities. 


RINNELL 


WHENEVER PIPING 1S INVOLVED 
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Rens! 


My 
“1 MOTORS for 


] | Be 
| Bryce E. Morrow Station of 
Consumers Power Company 


si Opened officially last November, this fine 
station uses twenty Elliott motors, ranging 


ee in size from 75 hp. to 800 hp. These motors 
: are driving such essential auxiliaries os 
for boiler-feed. condenser, circulat- 
ash sluice service - + fons for 
forced and induced draft .- + pulverizer 
mills, and exhausters. The excellence of 





ery : » ag ae 

1 i) he hae these installations 16 in some measure ¢k 

ie fain <\\\ pressed in the illustrations on these page 
‘>A A fine plant deserves fine motors 


How about yours! 


ELLIOTT COMPAN 


Electric Power Dept. 
RIDGWAY. PA. 


District Offices in Principal Citi 
L72 


ELLIOTT 








Atilities Almanack 


+ OCTOBER 9 


ggg Council for Professional Development opens session, Pittsburgh, cs 
a., . 


{ American Welding Society concludes annual meeting, Cleveland, Ohio, 1940. 


¥ American Water Works Association, West Virginia Section, concludes 3-day meeting, 
Huntington, W. V., 1940. 


4 National Electrical Manufacturers Association starts meeting, New York, N. Y., 1940. 


4 Tennessee Independent Telephone Asso. cpens convention, Nashville, Tenn., 1940. 
G American Water Works Asso., N. C. Sec., convenes, Raleigh, N. C., 1940. 


Sie of Texas Municipalities will hold convention, Fort Worth, Tex., Nov. 7, 8, 


{ Wisconsin Utilities Association, Electrical Section, Commercial and Technical 
Divisions, will convene, Milwaukee, Wis., Nov. 11, 12, 1940. 


4 National Research Council storts conference, Washington, D. C., 1940. 
{ Alabama Independent Telephone Association convenes, Montgomery, 7 1940. 


=e NOVEMBER = 


4 Mid-West Gas School and Conference will be held, Ames, Iowa, Nov. 11-13, 1940. 


b> aged Petroleum Institute will hold annual meeting, Chicago, Ill., Nov. 11-15, 
GY American Municipal Association will convene for meeting, Chicago, Ill., Nov. 13-15, 


Lc og agename Gas Association will hold annual meeting, Raleigh, N. C., Nov. 14, 


Y Southeastern Electric Exchange will hold annual commercial conference, Atlanta, Ga., 
Nov. 14-16, 1940. 


4 National Conference on Government will be held, Springfield, Mass., Nov. 
18-20, 1940. 
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Can the Union Endure—Half 
Socialist, Half Free? 


In this era of changing government and industrial structures, under the pres- 
sure of international and domestic complications, is there a danger of. our 
home-grown variety of socialism turning out to be a cancerous growth? 


By ALBERT W. ATWOOD 


HE sound of the two words, 
“government competition,” must 
be very familiar to readers of 
this magazine by now. Not only to 
people within the utility industry but to 
the public generally, the TVA stands as 
government encroachment upon pri- 
vate enterprise incarnate. There are 
many other examples, but this is the 
case which stands out. Yet it is a great 
mistake to think of government com- 
petition as confined to utilities; what 
we have to deal with is nothing so nar- 
tow or limited as that. 
Here is no mere collection of spe- 
cific local or regional problems of pub- 
lic encroachment upon the utilities, but 
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rather a general infection which has 
been steadily spreading throughout the 
entire economic system, and which, 
while as yet breaking out only in spots, 
is capable not only of weakening but of 
actually undermining the essential 
vitality of our whole economic life. 

In other words, the country faces the 
cumulative adverse effects of an in- 
creasing nonprofit publicly owned busi- 
ness activity which must be supported 
by tax revenues from a shrinking mar- 
gin of profitable private enterprise. 


HESE government operations are 
rarely, if ever, conducted at a prof- 
it, and generally at a loss. Thus it is ob- 
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vious that for every business activity 
brought within the orbit of public own- 
ership, a protective, self-supporting 
margin has been cut from the field of 
private enterprise and added to the red 
ink domain of public ownership, which 
in turn must be sustained largely by 
tax revenues. 

But the tax revenues in turn must all 
be obtained from the black ink domain 
of private economy, and so we have at 
one and the same time (1) an increased 
burden placed upon the taxpayer, and 
(2) a decrease in the ability and re- 
sources of the taxpayer to meet the 
burden. 

What we have to deal with, then, in 
plain language, is progressive state so- 
cialism, with all the depressive conse- 
quences thereof. This is not a state- 
ment which should be loosely or care- 
lessly made. It requires precise defini- 
tion and support. 

I therefore submit the following 
three main points: 


l SOCIALISTIC ventures have a pe- 
e culiarly insidious attractiveness in 
a country whose government is still 
relatively confined to strictly govern- 
ment functions while, by the same 
token, its private economy is still re- 
sponsible for the great mass of busi- 
ness enterprise. 

Under such circumstances the gov- 
ernment can become a harassing back- 
seat driver, with little or no business 
responsibility of its own. It can point 
to the shortcomings of business, at its 
greediness, at its exploitation of labor, 
at its high cost to the consumer. Gov- 
ernment promises to give both labor 
and the consumer advantages which 
they are told is impossible under pri- 
vate enterprise. 
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N°? one will suffer, the public is told 

except the monopolies, the vested 
interests, and the privileged few. Espe- 
cially attractive is the appeal of loy. 
interest rates which the government 
enjoys. ‘Look at what we can save in 
cost of money alone,” exclaims the 
public ownership enthusiast. “Th 
government can borrow at 2 per cent 
or even 1 per cent, while private man- 
agement must pay far more.” 

The insidious peril in this attitude 
lies in the fact that it takes the shor 
view only. It is a plausible but super- 
ficial and short-sighted attractiveness: 
the long view is totally absent. Why 
can the government borrow so cheap- 
ly? Primarily, because its debts are se. 
cured by the power of taxation; and 
secondarily, because of the implied as- 
sumption that it will confine itself to 
government activities and not engage 
in ordinary commercial risks. 

But if step by step the government 
enters one private activity after an- 
other and assumes one commercial risk 
after another, it gradually dilutes and 
disperses the underlying _ security, 
which is the taxing power, and thus 
ultimately finds itself with no less risk 
than private enterprise and with no 
greater security. 

In other words, the advantages in 
these socialistic ventures are inherent 
in the very fact that there are so few 
of them. As the process of socialize- 
tion goes on, the advantages automati- 
cally disappear and the disadvantages 
grow apace, but the public is not so it- 
formed at the start. 

This is natural enough because 
the advocates of these experiments 
have the curious habit of never looking 
around corners. They urged this of 
that extension of public activity on sv 
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cial grounds, but their distinctive trait 
jsthat they see only one thing at a time. 
They insist upon lower rates of interest 
to farmers or lower charges to utility 
consumers ; but they practically always 
fail utterly to allow for other and con- 
trary effects which are sure to react dis- 
astrously upon the energies and re- 
sources of a whole people. 

It is quite true that recent TVA de- 
velopments provide the most immediate 
and emphatic confirmation of these 
statements. Joseph C. Swidler, solici- 
tor in the legal division of the TVA, as 
quoted in The New York Times, ad- 
mits: “Our acquisition of private 
property has resulted in so sudden and 
severe a dislocation of tax revenues in 
some of the counties that they cannot 
adjust themselves to it.’’ 

Thus we find the governor of Ten- 
nessee and officials of the TVA itself 
urging committees of Congress to re- 
imburse the state for at least part of the 
tax revenue lost because of the pur- 
chase of utility companies by the TVA. 
In other words, after all the people of 
the country have given several hun- 
dred million dollars for the particular 
benefit of the people of a particular sec- 
tion, then they are asked to hand over 
additional money to make up for the 
taxes lost because of these very same 
improvements. 


e 


Or if Congress refuses to appro- 
priate this additional money to make 
up for loss of taxes in a particular sec- 
tion, then what happens? Can the state 
of Tennessee or its counties tax an arm 
of the Federal government, such as the 
TVA? Or can municipally owned dis- 
tribution systems be taxed? It does not 
seem likely. 


A” of which would seem to indicate 
that the government entered 
upon an enormously costly business 
project without carefully considering 
the extremely complicated and delicate 
legal, political, and economic repercus- 
sions which might be expected to fol- 
low. The advocates did not look 
around corners ; they saw only one fact 
and did not consider others. 

But let no one suppose that failure 
to consider the effects of government 
encroachment upon the energies and 
resources of the whole people is pecul- 
iar to advocates of the public owner- 
ship of utilities. Consider what has 
happened in the great related fields of 
housing, mortgage lending, credit, 
banking, and insurance. 

As yet there seems very little realiza- 
tion of the vast extent to which govern- 
ment has entered these fields. Mr. 
Willkie has frequently remarked that 
if the government can compete with 


ernment’s strictly business activities and its philanthropic 


q “... tt is almost impossible to draw the line between the gov- 


ones. Individual borrowers or recipients, often among the 
poorer and more ignorant elements of the population, cannot 
be expected to make fine distinctions between gifts and loans. 
If Uncle Sam is so rich that he can give away money through 
one division of one agency, why should he insist upon re- 
payment of other moneys through another division?” 
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the utilities it can also manufacture and 
sell trucks. It hasn’t bothered much 
with trucks yet, but it has gone into 
credit in a big way. For example, 
practically 40 per cent of all farm in- 
debtedness is already held by Federal 
agencies. 

I am not arguing that the govern- 
ment should have refused to come to 
the aid of the hard-pressed farmer and 
home owner during the dark days of 
depression. Indeed, the Farm Credit 
Administration and the Home Owners 
Loan Corporation were of great as- 
sistance not only to farmers and urban 
home owners but to weakened banks, 
insurance companies, and other lenders. 
But the point is that, with this worthy 
beginning, the government has gone on 
deeper and deeper into the credit field, 
beyond any necessity or any emergency 
and to an extent which makes it con- 
stantly more difficult for private agen- 
cies to compete. 


O RIGINALLY the idea was to prevent 
actually extortionate rates of in- 
terest, but as years have gone on poli- 
ticians of the “do something for the 
farmer” type have seen a great ad- 
vantage in promising and actually giv- 
ing lower and ever lower rates, even to 
the point where enormous subsidies 
from the Treasury are necessary to 
keep the lending systems solvent. 

All that seems necessary to hammer 
rates down is to present a picture of 
poverty among farmers. Remon- 
strances are of no avail. To the so- 
cialistically minded politician it makes 
no difference that excessively low-in- 
terest subsidies to farmers in Denmark 
and Ireland had disastrous conse- 
quences years ago. It makes no differ- 
ence to them that this constant sub- 
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sidization of excessively low-interes 
rates makes impossible the develop. 
ment of codperative movements among 
the farmers. 

It makes no difference to those bent 
upon this particular form of goven. 
ment “competition” that a continue 
concentration of farm credit in public 
hands will eventually make the farme 
a mere tenant, vassal, and slave of the 
state. If bills now before Congress an 
favored by high officials become lav, 
private lenders will be driven out of 
business and the farmer will have no. 
where to go for credit except the gov. 
ernment. Naturally he will then k 
obliged to “go along” with any regu. 
lations, such as for production control 
which the government may care to im 
pose. 

Finally, this type of competition de 
prives the small country banks, sav- 
ings banks, insurance companies, ant 
mortgage companies of much of their 
normal media of investment, and 
forces them more and more into gov- 
ernment bonds. We all know tha 
private lending institutions of ever 
kind have been obliged to invest a large 
proportion of their funds in govert- 
ment bonds, one of the chief reasons 
being that this very same government, 
which they support through the pay: 
ment of taxes, has taken over a large & 
part of their former business. 


N® is it merely the subsidization of 
excessively low interest rates 
which enables the government to com 
pete so effectively in this field. The 
terms afforded are so abnormally fe 
vorable to the borrower that private 
competition is practically impossible 
Indeed, one of the great credit agencies 
loans on commodities far above tht 
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Government in Private Business 


“_... Of step by step the government enters one private activity after 

another and assumes one commercial risk after another, it gradually 

dilutes and disperses the underlying security, which is the taxing 

power, and thus ultimately finds itself with no less risk than private 
enterprise and with no greater security.” 





market and Congress has to reimburse 
the Treasury for its losses to the tune 
of a hundred million dollars or so 
nearly every year. Others lend for a 
term so long that no private lender can 
possibly compete. 

In addition to loans at excessively 
low rates and on abnormally favorable 
terms there are several government 
agencies which make grants or gifts to 
the same persons. In fact one agency, 
the Farm Security Administration, 
makes both loans and grants to the 
same farmers. Thus with some agen- 
cies giving away money and others 
= lending far more than the market value 
of the security, it becomes extremely 
difficult for still others to insist upon 
strict repayment. 

Thus it is almost impossible to draw 
the line between the government’s 
strictly business activities and_ its 
philanthropic ones. Individual borrow- 
fs or recipients, often among the 
poorer and more ignorant elements of 
the population, cannot be expected to 
make fine distinctions between gifts 
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and loans. If Uncle Sam is so rich that 
he can give away money through one 
division of one agency, why should he 
insist upon repayment of other moneys 
through another division? And as for 
the public mind, it is utterly confused 
on the whole subject. 


oe has had before it recently 
a bill, supported by high officials, 
which contains an open invitation to 
borrowers to ask the government to 
scale down their debts, and which con- 
tains a provision for such repudiation. 
If the bill should pass, many borrow- 
ers would, no doubt, find this particu- 
lar venture into state socialism most at- 
tractive. But it will mean the practical- 
ly complete elimination of private en- 
terprise from this important field of 
banking; and it is private enterprise 
which pays the taxes to support this 
very same venture. 

Or turn for a moment to housing, 
primarily of an urban character. No 
one denies that the Home Owners Loan 
Corporation helped check the down- 
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ward spiral of deflation, or that the 
Federal Housing Administration, by 
providing insurance for small mort- 
gages on new houses, has stimulated 
building construction. In fact, FHA 
loans have been a favorite investment 
for many banks, being covered by gov- 
ernment insurance against loss. 

But consider the other side of the 
picture. The magazine Banking re- 
cently received more than 2,000 replies 
to a questionnaire addressed to bank- 
ers in all parts of the country on 
whether private capital was capable of 
taking care of housing needs. Most of 
the replies were in the affirmative, and 
it is significant that replies like this 
cropped up: “Liberal FHA loans make 
old houses a drug on the market.” 
“Most people prefer FHA loans be- 
cause of the low interest.” 

In other words, in many parts of the 
country young people are buying and 
building new houses, because of the 
“cheap” government financing, and 
older houses are meanwhile a drug on 
the market. It is a fine thing to stimu- 
late one kind of housing, but is it so 
desirable if the owners of other kinds 
of houses are thereby rendered less able 
to pay local, state, and Federal taxes? 


B” that is not all. A recent attempt 
of the Federal Housing Adminis- 
tration to raise the maximum amount 
of mortgages which it can insure at 
any one time from $3,000,000,000 to 
$6,000,000,000 was opposed not only 
by representatives of the building and 
loan associations but by John H. 
Fahey, chairman, Federal Home Loan 
Bank Board, which supervises so many 
of the building and loan associations 
and provides insurance for them also. 
Mr. Fahey insisted that these associa- 
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tions have an abundance of money ty 
lend. Even more emphatic was th 
testimony of Morton Bodfish, execy. 
tive vice president of the U. S. Sq. 
ings and Loan League: 
_ People have spent years and years get | 
ting funds together in these community jp. 
stitutions and employed their time and wha 
cash they have on hand in making home. 
mortgage loans, and we do not think it js 
either necessary or wise for the governmen 


to sponsor activities that take mortgages 
away from these community institutions, 


A member of the congressional 
committee, Senator Maloney, added an 
interesting note: 


If we get up to a maximum of $6,000, 
000,000, then might it not go to $10,000. 
000,000? ... The government (in course of 
time) will have a complete cloak around 
everybody, and will be insuring all mort 
gages and will be responsible for all real es. 
tate in the United States. 


PROGRESSIVE socialism, once wi- 
e der way, results in an increasing 
momentum down hill for all surviving 
private economy. That is, it feeds upon 
itself, and, as we have seen, seeks to 
grow and become permanent, even 
though it may have started out purely 
as a temporary or emergency measure. 
There is such a thing as static, as dis 
tinguished from progressive, socialism. 
The most acute danger to private ecor- 
omy in capitalistic democracies is not 
the well-established forms of socialistic 
ventures which have grown up with the 
history of the nation and have become 
woven and accepted in the pattern of it 
business. It is rather the threatene( 
violent disruption or dislocation to the 
nation’s economy which would resul 
from taking over, at this late date, 
major industries, such as the railroads 
($25,000,000,000 invested ), or electri 
power ($15,000,000,000), or tele 
phones ($5,000,000,000), or gas ($5; 
000,000,000). ‘ 
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§ Box national debt obligation of the 
taxpayers would skyrocket over- 
night by reason of the assumption of 
such holdings. Private investors 
would be paid off in cash and lose their 
opportunity to invest further, or, more 
likely, their investment would be shift- 
ed from tax-paying private enterprise 
into tax-exempt government securities. 

In the Scandinavian and other Eu- 
ropean countries, where telephone, 
telegraph, railroad, and other utility 
services have been under government 
operation from the very inception of 
these services, the remaining private 
economy has been able to insulate and 
adjust itself, as years passed, and such 
operations, thus quarantined, are taken 
for granted, just as our own American 
government’s operation of the Panama 
canal and of the Post Office is accepted 
ina matter-of-fact way. 

It is when state socialism breaks out 
of this arrested or static groove into a 
progressive phase that violent disloca- 
tions occur. The agitation, of course, 
spreads. If the railroads are taken over, 
then the coal mines must come next, 
because they supply the railroads; and 
then the steel mills, because the rail- 
roads are among their larger custom- 
ers, 

But we can have a very serious form 
of progressive socialism without ac- 
tually violent dislocations. We are not 
in the violent or abrupt stage in this 


country yet, but we have certainly 
passed far beyond the phase of static 
socialism, as the examples already cited 
in this article more than amply prove. 

Even before the advent of the New 
Deal a congressional committee took 
40 volumes of testimony on 225 items 
of trade, industry, and professional 
services affected by government com- 
petition, for which redress was active- 
ly sought. Quite a number of these 
items were no doubt trivial, but, as al- 
ready noted, a temptation toward pro- 
gressive socialism exists in the very 
ease with which government can take 
one apparently innocent step after an- 
other; and it is the cumulative effect 
which counts. 


C—- the striking experience we 
have had in a very few years’ 
time with so-called social security. The 
life insurance companies pioneered for 
more than a century in selling social se- 
curity, and then suddenly, almost over 
night, the government rushed into the 
field on a tremendous scale, able to 
compel everyone to become a policy- 
holder, charging what rates it might 
choose, and able to make up the deficit, 
if any, out of the Federal Treasury. 
But no one wished to oppose the 
altruistic purposes of social security, 
for it provided protection for millions 
of the poor whom life insurance had 
been unable to reach adequately. In 


= 


stick,’ begin to grope for monopoly as soon as they become 


q “_.. public power operations, although established as a “yard- 


established. Whether the way to give people the best and 
cheapest electrical power, banking, insurance, and other es- 
sential services is to create public monopolies, is a very grave 
question. This hardly seems the way to promote and stimu- 
late inventiveness and initiative.” 


561 


OCT. 24, 1940 





PUBLIC UTILITIES FORTNIGHTLY 


other words, it appeared at first to sup- 
plement rather than to compete directly 
with life insurance. But as time has 
gone on there have been constant de- 
mands to “liberalize” its features and 
to add new ones, such as voluntary an- 
nuities, which would be in direct com- 
petition with life insurance. 

From every quarter now come de- 
mands that the government do more in 
the way of social security for its peo- 
ple. On the crack-pot fringe we have 
the ham -and-eggs and Townsend 
movements, but demands for “‘liberali- 
zation” also come from far more con- 
servative and responsible quarters. No 
one can be sure as yet that the original 
Social Security Act was not merely an 
opening wedge by which the govern- 
ment can and eventually will take over 
the entire life insurance business. 

The average American is careless, 
and pays very little attention to the 
minor and more limited types of gov- 
ernment encroachment, of which barge 
lines to haul freight at cheap rates, 
cafeterias in government buildings, 
and post exchanges on military reser- 
vations are merely a few examples. 
Nor have the vast socialistic interven- 
tions in the past seven years in electric 
power, mortgage, and other types of 
banking, housing, and insurance been 
fully appreciated by the public, since 
most of them have come only step by 
step or under the guise of an alleged 
emergency. 


i is sometimes said that government 
competition should be on a fairer 
basis. Senator Bailey of North Caro- 


lina, for instance, in an excellent 
speech, insisted that if the government 
“proposes to compete in any field, due 
notice ought to be given in order that 
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private investment may avoid it.” }) 
the report of the Republican Progran 
Committee it is said that the gover. 
ment’s “operation and accounting 
should be such as to make possible , 
scrupulously fair comparison with th 
operation of private enterprise.” 

Both of these statements seem to this 
writer to be rather naive for, in, 
sense, unfairness is of the very essence 
of these socialistic ventures. Short of 
complete withdrawal from a field, the 
government can give no assurance 
which will operate as more than a pal 
liative. 

One Congress cannot bind another: 
nor can one administration bind an 
other. If the government desires to 
compete with private industry, even to 
the point of destroying it, government 
is all powerful to do so, both in law and 
in fact. It is only as the voters have 
sense enough to change the policies of 
government in this respect that there 
can be any redress. 


SOcIALIsTIC ventures which an 

e started with a desire to help the 
people have a way of becoming oppres- 
sive monopolies. Another way of ex- 
pressing this thought is to say that 
there is a tendency to shift from so- 
cialistic benefits to socialistic taxation. 
For example: 

Publicly owned and operated power 
plants are defended on the theory that 
they constitute a “yardstick” for the 
curbing and regulation of rates 
charged by privately owned companies 
It is undoubtedly true that competi 
tion does have this effect as long 4 
competition lasts. But we hear nothing 
about the “yardstick” effect which com- 
petitive private operations have upo 
public operations. 
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n the absence of such private com- 
] petition, public operation becomes a 
public monopoly. It is significant that 
while these government power plants 
are invariably introduced under the 
guise of “healthful competition,” 
sooner or later they succeed in estab- 
lishing a regional monopoly. Already 
the TVA has driven the Common- 
wealth & Southern out of Tennessee 
and northern Alabama. 

The Los Angeles Power and Light 
Bureau, originally a “yardstick” plant, 
has bought out its private rival within 
that municipality. Seattle is even now 
negotiating to do the same thing with 
the Puget Sound Power & Light Com- 
pany. The three public power districts 
in Nebraska would like to buy up all the 
private plants and start a state power 
monopoly there. 

Thus, public power operations, al- 


though established as a “yardstick,” 
begin to grope for monopoly as soon 
as they become established. Whether 
the way to give people the best and 
cheapest electrical power, banking, in- 
surance, and other essential services is 
to create public monopolies, is a very 
grave question. This hardly seems the 
way to promote and stimulate inven- 
tiveness and initiative. But quite aside 
from any such consideration, rates 
which are kept low at first may not 
prove to be so cheap later on once the 
monopoly is firmly established. 

With enormous deficits to finance, 
the temptation for a hard-pressed gov- 
ernment to turn its monopolies into in- 
struments of taxation and “profit” is 
almost beyond the power of human re- 
sistance. When the cycle is complete 
the citizen may find himself far worse 
off than he was to begin with. 





Need for Understanding between Government and Business 


¢ oN ATIONAL defense does not consist solely of more battleships and 

recruits. It takes little patriotism to appropriate money for 
battleships and planes. But it takes patriotism of the highest order to 
promote tolerance not only between individuals but between political 
groups. It calls particularly for an understanding by government offi- 
cials of the point of view of business management. 

“The best possible defense is a nation wholeheartedly and as a team 
producing to its fullest capacity the products of brain and hand. Such 
a course would lay up a reserve not only of material things but of 
spiritual values, brought about by a nation employing all its latent pow- 
ers toward the one objective of a stronger America. The business of 
satisfying a nation’s economic wants, raising its standards of living, and 
giving employment to its people is more important than fighting for an 
ideology that would ‘make America over.’” 

—MERLE THORPE, 
Editor, Nation’s Business. 
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Airports, the New Monopoly 


Only 50 per cent of landing fields privately 
owned—commercial use of publicly owned ports 


By T. N. SANDIFER 


MAP of the United States show- 
A ing airfields and airports today 
would depict 1,764 commer- 
cially usable airports owned by munici- 
palities, 44 owned by states, and a 
small number belonging to the Army 
or Navy. It would not show, so far as 
reports indicate, a single airport used 
by a major commercial air transport 
service, privately owned and operated. 
The last complete tabulation avail- 
able of the total number of airports in 
the country showed only about 50 per 
cent of this total as privately owned or 
commercial fields, the others, nearly 
half of the total, being publicly owned ; 
and the usual rule is that airports are 
operated by their respective owners. 
Every major scheduled air transport 
service, however, is using either mu- 
nicipally or state-owned airports, and 
soon, the one Federal airport so far 
constructed, which is outside of Wash- 
ington, D.C. These airlines lease from 
the municipality or state the hangars 
required for their use, the counter 
space in the administration building 


for their airport personnel, and the 
other facilities at the respective air- 
ports essential to their operations as 
commercial carriers. 

Barring a cataclysmic reversal of 
the present trend and based on existing 
as well as anticipated future factors, 
the nation’s phenomenally developing 
air traffic will continue on this basis; 
operating as private enterprise over the 
air routes, but using hangars and other 
terminal installations leased from the 
Federal, state, or municipal owners or 
management, which will be owning or 
operating terminals built largely, if not 
entirely, with Federal funds under a 
broad plan of Federal airport develop- 
ment. 

Congress has had before it legisla- 
tion for an extension of Federal air- 
port construction, in line with the 
recommendations of the former Civil 
Aeronautics Authority following the 
nation-wide survey of that agency re- 
cently reported on to Congress. This 
survey estimated that the demands of 
private flying, as well as commercial 
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transportation, require approximately 
3,500 airfields, grouped into four 
classifications according to length of 
runways. This legislation is now being 
revised or amended to conform to ur- 
gent national defense requirements 
which are being superimposed on the 
already crowded existing facilities. 
This latter situation had not material- 
ized at the time of the recommenda- 
tions, although it was foreseen. 


me”: 


flee inauguration of this new pro- 
gram will automatically advance 
the matter of airport ownership still 
further into the category of a state or 
municipal, or even Federal function, a 
trend that has been increasingly mani- 
fest since the decline of the so-called 
boom era. 

The reason is not difficult to under- 
stand. The optimum of 3,500 airports 
and 800 seaplane bases recommended 
following the survey involves a calcu- 
lable expenditure of more than half a 
billion dollars, according to a govern- 
ment estimate that has not been revised 
to consider new factors of increased 
cost incident to virtual war-time condi- 
tions in the United States. 

The size of that item would seem 
automatically to answer any question 
of whether an additional 1,400 air- 
ports of one of the four standard 
classifications necessitated under this 
schedule, the necessary improvements 
of existing fields to bring them into one 
or another of the four categories, and 
various incidental undertakings will be 
regarded as falling within the scope of 
private enterprise, as private enter- 
prise views such things today. 

This writer composed and had pub- 
lished what was probably the first ac- 
count of a proposed system of trans- 
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continental air routes, and he remem- 
bers the number of instances in which 
a field normally occupied by grazing 
cows became an airport simply by vir- 
tue of the hoisting of a windsock. This 
primitive stage passed into an era of 
frenzied finance in the mid-1920’s. 


5 mrs the latter part of that 
period there sprang into being a 
number of so-called commercial air- 
ports that then bore no relation to 
practical usage, while a speculation- 
minded public continued pouring 
money into whole chains of such air- 
ports that in many instances turned 
out about as the investments of the 
same era in miniature golf emporiums, 
or lots. 

Up to 1933 the outlays for airports 
were about evenly apportioned among 
municipal and private or commercial 
airfields, with virtually no state or 
Federal participation. With the de- 
cline of the boom years, however, there 
was an increasing tendency toward 
municipal ownership or operation ; and 
as the Federal government began ac- 
tivities on a steadily increasing scale 
in this direction about 1934, a corre- 
sponding unwillingness of even mu- 
nicipal and state authorities to under- 
take any major burden in such develop- 
ment became evident. Only the rapid- 
ly growing dependence on air trans- 
portation apparently kept them in par- 
ticipation to the extent that they have 
been active. 

The growing reluctance of private 
investment to proceed in this direction, 
together with the fact that Federal 
funds, while large, have been available 
only for public airports, further nar- 
rowed the range, so that today the 
ratio of municipally operated fields to 
OCT. 24, 1940 
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Taxes on Aviation Gasoline 


c¢ F  \peenmaronae by the CAA of tax policies now in force shows 28 

states that either refund or do not collect taxes on aviation gaso- 

line ; 8 of the remaining states use the taxes collected thus exclusively for 

aviation development ; 3 devote them only in part to this purpose, while 9 

throw the revenues derived from taxes on aviation gasoline to general 
purpose use, or even for highways.” 





private and commercial fields is about 
1.4 to 1, according to some estimates. 

Private capital is represented by less 
than one-fourth of the total airport in- 
vestment now, and its entry on any 
substantial scale in immediately pros- 
pective airport expansion is even more 
problematical under the circumstances. 
Furthermore, there is an increasingly 
manifest desire on the part of the mu- 
nicipalities, as voiced by resolutions of 
their various “‘conferences’’ or lobbies, 
to pass the load as far as possible to 
the Federal government. 

All of which suggests the question 
as to the effect of Federal, state, or 
municipal operation of the terminal 
facilities of the world’s fastest grow- 
ing transportation system, and its rela- 
tionship to future growth and scope. 
What private enterprise might have 
done in this direction appears at this 
point to be at least speculative, if not 
OCT. 24, 1940 


academic. Unquestionably ownership 
or operation of facilities is a factor; 
but more so is the power that directs 
choice of site, location of cities at 
which new airports or expanded facili- 
ties are to be installed. 


aie are to the commercial air- 
lines what docks and warehouses 
are to steamship companies and sea- 
ports, highways to automobiles, rights- 
of-way to railroads, and highways to 
automotive traffic. The period of Fed- 
eral activity in this development hap- 
pens to parallel closely the era of great- 
est expansion of the commercial air- 
lines. 

In the approximately twelve years 
since the first transcontinental airline 
began service this new communication 
medium has spread so that today there 
are only 31 cities of more than 20,000 
population that are more than two 
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hours’ highway travel from an author- 
ized airstation; only 7 of more than 
10,000 population are over four hours’ 
highway travel distant from such a 
terminal. 

As Harllee Branch, chairman of the 
Civil Aeronautics Board, remarked re- 
cently in an address, “We feel abused 
if there is no airline to serve our own 
city.” 

Yet it is not merely a question as to 
whether a city feels keenly the lack of 
an aerial facility. It is fair to ask how 
far this increasing Federal responsi- 
bility for financing and approving air- 
port sites, and designating air-mail 
points, may enter into the situation. 

This influence is seen unmistakably 
in the promulgation of air-mail service 
requirements and policy on the part of 
the government. Thus the CAA re- 
ports : 

The problem of thus extending air trans- 

portation service, if it is a problem, is, only 
in part, one of airports. It is in larger de- 


gree... a matter of national policy with 
respect to expansion of the air-mail service. 


| § jose such policy limitations there 
were, in March, 1939, the last 
date of report, 62 fully lighted air- 
ports, with 2,500-foot paved runways 
(making them at least Class II air- 
ports), at which no scheduled air trans- 
port trip ever stopped, or was expected 
to. “It has not been in general,” as the 
report states, ‘a complete lack of an 
airport, but a determination of na- 
tional policy that has kept them with- 
out air transport.” 

There are pending before the CAB 
at this time about 100 applications for 
extensions of service by regularly 
scheduled airline services or projected 
operations. A number of things can 
be read into such a finding that apply 
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not only to airline operation and its 
scope or geographical spread, but also 
to possibilties inherent in Federal 
domination of factors in the operation 
of railroads, or for that matter the air- 
lines in future. 

Not only the question of air-mail 
policy is involved, however. The 
CAA’s own report states further: 


The record of performance of American 
air transport has been admirable, and its 
growth both in volume of operation and in 
public acceptance and popularity has been 
rapid, but it could give a better service still, 
and a still safer and more reliable one, if the 
general standards of quality of the airports 
used by the transport lines either as regular 
scheduled stopping places or as occasional 
alternatives could be materially improved. 


Rens finding assumes new signifi- 
cance in view of the projected and 
predominantly federally sponsored 
program of improvement and expan- 
sion of facilities. Federal control of the 
purse strings naturally influences, 
where it does not, in fact, dictate, the 
choice of site geographically and even 
its local relation to the city it is to 
serve. Since such an airport is likely to 
be the largest and best equipped in a 
given locality, this not only implies a 
governing influence as to whether the 
community in question gets an airport, 
but indicates the facilities that an air- 
line operating into or out of such com- 
munity must perforce utilize, assuming 
also that it is permitted to establish 
such a route or stop at that point. 

To this point should be added the 
argument, of course, that the type of 
service available to a community is 
regulated by its airport facilities. 
Virtually 100 per cent of American 
cities of 500,000 or over have had 
municipal airport operation for a num- 
ber of years; in those of 100,000 to 
500,000 there is 77 per cent, or better, 
OCT. 24, 1940 
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“Conaress has had before it legislation for an extension of 
Federal airport construction, in line with the recommenda- 
tions of the former Civil Aeronautics Authority following 


the nation-wide survey of that agency recently reported on 
to Congress. This survey estimated that the demands of 
private flying, as well as commercial transportation, require 
approximately 3,500 airfields, grouped into four classtfica- 
tions according to length of runways.” 


municipal operation of airports. Even 
in the smaller communities there is a 
steadily mounting ownership by mu- 
nicipalities, or leasing by the latter for 
operation, of airports privately owned. 

Correspondingly, whereas almost 
exactly half of the expenditure for air- 
ports prior to 1933 was from private 
sources, barely one-thirtieth of the 
total expenditure since then has come 
from other than governmentai sources. 
Incidentally, a considerable part of the 
more than $80,000,000 of private 
funds which were so invested in the 
past, is, in the euphemistic language of 
a Federal report, ‘a frozen memorial 
to the misplaced enthusiasm of the 
past, rendering no present service 
commensurate with the investment’s 


total amount.” 
M°*" of the expenditure of im- 
mediately recent years has been 
for improvements to existing airports 
rather than for additional ones. The 
funds for municipal financing of air- 
port requirements have come variously 
from bond issues for the specific pur- 
pose, from funds for general civic im- 
provement, including parks and high- 
ways, or special issues which called for 
public approval. 
This suggests the matter of state or 
municipal taxation of fuel and other 
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utilities for airport operation, not to 
mention the more complicated tax mat- 
ters involved in state income taxes or 
other levies which affect airlines. Fuel, 
of course, is a major item in airport 
operations. At one time it was the 
practice to store fuel for aviation use 
in underground tanks at the airfields. 
More stringent safety precautions 
today in general use have led to a 
change from storage tanks to fueling 
of aircraft from tank trucks, preclud- 
ing accidental mixture of water from 
ground seepage, overflow, or other 
accident. The quantity of gas used, 
however, is so substantial as to make 
the matter of state or municipal tax- 
ation of this commodity a very im- 
portant one to aviation. It also enters 
the question of airport operation. 

A tabulation by the CAA of tax 
policies now in force shows 28 states 
that either refund or do not collect 
taxes on aviation gasoline; 8 of the 
remaining states use the taxes col- 
lected thus exclusively for aviation de- 
velopment; 3 devote them only in 
part to this purpose, while 9 throw 
the revenues derived from taxes on 
aviation gasoline to general purpose 
use, or even for highways. 


s might be expected, the report 
found that where such taxes are 
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allocated strictly to aeronautics, the 
state or municipality’s airport facilities 
are directly benefited. In some cases 
noted, there is a general division of 
these funds among the airports of a 
state; in others, the tax collected at a 
given airport is earmarked specifically 
for that airport for improvement or 
operations there. 

Behind the demand for an expanded 
program, apart from the current na- 
tional defense emergency, lie the find- 
ings of the CAA, which show that, re- 
gardless of the sponsorship in past 
years, there is a great need for present 
airport improvement. In fact, accord- 
ing to this source, the inadequacy is 
not so much in reference to a shortage 
in numbers, although there is one, but 
in the shortcomings of the existing fa- 
cilities. 

While the total number of airports 
is not so hopelessly below the most 
optimistic total that has been con- 
sidered in any formal plan up to now, 
the number of airports, according to 
Federal reports, of really satisfactory 
transport grade is more than 88 per 


cent under what has been recommended 
by the CAA. 

The tendency to larger and ever 
larger, heavier air transport types is 
indicated by the planes on order now, 
which are for forty-two passengers, 
generally, where 21-passenger types 
have been in use. This involves longer 
runways for take-off and landing, 
pending the evolution of planes requir- 
ing proportionately less space for their 
bulk. 

The increase of traffic also ne- 
cessitates more airplanes operating 
into and out of given areas, faster 
schedules, and the new requirements 
for instrument operations under cer- 
tain conditions also enter into the 
specifications for airports whether 
built or planned. 

Whether such requirements project 
further airport development into the 
field of exclusive Federal or municipal 
financing and ownership, or whether, 
in an era of expanding investment de- 
mand, airports will once more become 
outlets for private initiative, is for the 
future to determine. 





Arming for Defense 


“T [National Defense Advisory] Commission’s whole 
problem in the matter of arming for defense sums ttself 
up to some simple policies. First, it is essential that the whole 
country becomes interested and engaged in the problem of na- 
tional defense. Second, it seemed prudent, and still seems so, 
to superimpose the defense load on the regular business of the 
country where this does not result in loss of speed. And third, 
where existing facilities could be used they would naturally be 
employed first, and where new plants were to be built, the loca- 
tion would be carefully selected to insure transportation, power, 
and water, along with the proper labor supply.” 
—WIt.1aM S. KNUDSEN, 
Head, Production Division, National Defense 
Advisory Commission. 
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Sinking-fund v. Straight-line 
Depreciation Accounting 


An analysis of the relative merits and demerits of 

two foremost and conflicting schools of thought on 

the subject of depreciation accounting for public 
utilities under regulatory control 


By LESTER S. READY 


\HE adoption by the Federal 

Power Commission and by many 

of the state commissions of a 
uniform system of accounts, as devel- 
oped under the auspices of the National 
Association of Railroad and Utilities 
Commissioners, has aided in directing 
attention to major fundamental issues 
of depreciation accounting; but it has 
not dissolved differences as to the par- 
ticular method or formula to be em- 
ployed in spreading depreciation over 
the service life of utility property. The 
primary difference of opinion is be- 
tween two schools of thought, one 
favoring the straight-line formula and 
one favoring the sinking-fund formula 
—both hereinafter discussed. 

If the facts of accruing depreciation 
and accounting methods were first es- 
tablished, and thereafter the questions 
of “rate base” and “rate of return” 
were considered, agreement might not 
be so difficult to attain. This is because 
much of the contention appears to be 


OCT. 24, 1940 


motivated by speculation as to the ef- 
fect of the different formulae upon util- 
ity ownership, regulation, or custom- 
ers. Some fear the sinking-fund for- 
mula might result in high profits for 
utility companies. Others reject the 
straight-line formula because its con- 
sistent application might result in long- 
range reduction of utility earnings. 
There is not so much disagreement 
among regulatory authorities so far as 
abstract definitions of depreciation are 
concerned. Thus, both the Interstate 
Commerce Commission (prescribing a 
basis for depreciation charges for tele- 
phone and railroad companies, ICC 
Docket No. 14700, July 28, 1931) and 
the Federal Power Commission (ap- 
proving a system of accounts for elec- 
tric utilities, June 16, 1936) define de- 
preciation as a “loss in service value.” 
Both the ICC and FPC definitions go 
on to describe this loss as one “not re- 
stored by current maintenance” and 
“incurred in connection with the con- 
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sumption or prospective retirement” of 
utility plant in the course of service for 
continuing causes against which there 
js no insurance protection. 

Both ICC and FPC definitions indi- 
cate that depreciation must be ac- 
counted for during the useful life of 
the property and not through amortiza- 
tion to take effect after retirement. 
This indication is clear from the use 
of the phrase “loss in service value” in 
connection with consumption or pros- 
pective retirement.* 


gues it is obvious (from FPC ac- 
counting provisions) that the de- 
preciation to be accounted for during 
service life is equivalent to service 
value—t.e., original cost less net sal- 
vage value—the real object of depre- 
ciation accounting is clearly the setting 
up of a device for measuring this loss 
in service value during the life of the 
property. Here is where the widespread 
difference in opinion emerges, not only 
over the method of spreading this loss 
in service value to various accounting 
periods, but also as to the extent to 
which accounting totals should be 
broken down to represent property 
units. 

Of course, it cannot be reasonably 
expected that any system of allocations 
can make depreciation accounting co- 
incide exactly with actual depreciation 
accruing. Allocation of the loss in serv- 
ice value to accounting periods making 


—_ 


1The FPC further defines (1) “service 
value” as the difference between original cost 
and net salvage value; (2) “original cost” as 
the cost of property to the owner first devot- 
ing it to public service; (3) “salvage value” 
as the amount received for property retired 
less sales expense as the amount at which ma- 
terials recoverable are charged to Materials 
and Supplies (Account 131) or other accounts ; 
(4) “net salvage value” as salvage value less 
cost of removal. 
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up the service life may be made in one 
or the other of two major bases: 


(1) the service unit basis; 
(2) the time unit basis. 


HE service unit basis provides that 

the service value shall be allocated 
in proportion to the number of units of 
output obtained from the property in 
question—for example, the units of 
energy output of a generating plant. 

The importance of this basis is ap- 
parent when considering, for instance, 
the depreciation or amortization of the 
cost of an oil or gas well where the 
units of output produced vary widely 
during the respective accounting peri- 
ods over the service life of the prop- 
erty. Output is normally very large at 
the start, diminishes rapidly during the 
early years of production, and con- 
tinues at a relatively low rate through- 
out the remainder of the period. Amor- 
tization of the “service value”—orig- 
inal cost—of an oil well uniformly on 
a basis of time units of life would in 
most cases be unsound, since it would 
not only charge too little of the loss in 
“service value” during the early flush 
production period, but also make im- 
practicable the charging of sufficient 
amounts during the late low-produc- 
tion period to effect complete retire- 
ment of the capital involved. Deprecia- 
tion or amortization of the cost of an 
oil or gas well is logically computed on 
the basis which gives special weight to 
output service units. The “service 
value” decreases as the commodity pro- 
duced is withdrawn. 

The service unit basis may also be 
applied with justification to the depre- 
ciation or amortization of certain struc- 
tures, such as a toll bridge where the 
use of the structure is relatively minor 
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during the early years of operation and 
is increased with development of traffic 
throughout the life of the bridge or 
franchise. Generally speaking, in prop- 
erties where usefulness varies widely 
during the service life of the property, 
it is advisable to deal with depreciation 
or amortization of cost on an output 
or service unit basis. 


OWEVER, the time unit basis has 
been generally adopted for public 
utility properties—gas, electric, tele- 
phone, and water—where the varia- 
tion in usefulness or units of output 
during the life of the property is not 
great enough to require determination 
of depreciation on a service unit basis. 
Kilowatt-hour output of a hydro- 
electric plant, after the loading period 
of three or four years, will be practical- 
ly uniform except as modified by 
added units, varying only from year to 
year as the result of variation in water 
supply. Kilowatt capacity value may be 
increased because of growth of load on 
the system served. Loss in service value 
may reasonably be allocated on the time 
basis. While in most cases this method 
may be approximate, it should be rea- 
sonably acceptable for operating and 
accounting purposes. 

Reference has already been made to 
the two leading and conflicting schools 
of thought on depreciation accounting : 
(1) The straight-line method, and (2) 


e 


the sinking-fund method (which has a 
minor variant known as the “com. 
pound-interest” method). On the 
whole, and considering depreciation ac. 
counting, it is important to keep in 
mind the following four fundamentals: 

1. Depreciation is the loss in sery- 


ice value incurred in connection with 
prospective retirement. 


2. Each utility should periodically 
record monthly depreciation (FPC In- 
struction No. 10). 


3. Depreciation accounting is a f- 
nancial matter—not an attempt to 
measure physical condition of prop- 
erty units. 


4. Elements on accruing deprecia- 
tion include physical deterioration, 
obsolescence, inadequacy, reduced effi- 
ciency, increasing operating costs, pub- 
lic requirements, passage of time, and 
cost of money. 


_ is contended by some that depre- 
ciation accounting applies only to 
amortization of investment over the 
life of the units of property and that 
relative costs or usefulness should not 
be given weight in the determination 
of the formula to be used. Such posi- 
tion does not appear in keeping with 
the provision that depreciation shall 
reflect the loss in service value accruing 
or accrued. Other factors than passage 
of time and interest rates concern the 
loss in service value, although the latter 
are, admittedly, major elements. 
The principal reason given by pro- 


regulatory standpoint and from an engineering considera- 


q “WIDE experience in the handling of depreciation from a 


tion of accounting leads to the inescapable conclusion that 


the sinking-fund method practically applied is not compli- 
cated and has certain definite advantages over the straight- 
line method when considering the whole question of utility 
accounting and regulation.” 
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ponents of the straight-line method 
(which in effect means charging to 
each year of the life of the property an 
equal amount of service value) is that 
it is simple to apply and they believe 
that it approximates the net result of 
the combination of various elements of 
time, interest, physical depreciation, in- 
creased operating costs, etc., which af- 
fect service value. This method may 
produce results that are by chance ap- 
proximately correct for a composite 
property like a telephone system, or 
even the particular equipment and 
structures for which depreciation is ac- 
crued in railroad system accounting, 
but it may be seriously in error when 
applied to a property consisting of 
long-lived units with slight variations 
in maintenance costs throughout the 
lives of the units and where interest 
(cost of money) is one of the major 
factors having to do with relative 
service value. 


M°: of us, when considering two 
properties where maintenance 
and operation are fairly constant—one 
property usable for twenty-five years 
and the other for fifty—will agree that 
the latter is not worth twice as much 
as the former for the reason that the 
added twenty-five years of usefulness 
are not available until twenty-five years 
from the present. Nevertheless, the 
straight-line method if applied to two 
identical hydroelectric projects of 50- 
year lives—one twenty-five years old 
and the other new—would lead to the 
conclusion that the new one was worth 
twice as much as the older one. 

Since, as already stated, the object 
of depreciation allowance by account- 
ing periods is to account for service 
value as it is used up or consumed, the 
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annual allowance should be the amount 
which most nearly measures or reflects 
the depreciation or loss in service value 
occurring during that year so that as of 
any date the accrued reserve will repre- 
sent closely the accumulated loss in 
service value in the property. 

The important question is, “At what 
rate is the service value used up with 
the elapse of time—at a uniform rate 
or at a varying rate? Can it be approxi- 
mated by some mathematic formula?” 
Normally, in buying commodities like 
coal and oil the payment involved is for 
a quantity sufficient for operations over 
a few months, or a year or two at most. 
Consequently, the item of interest is 
generally insignificant. However, if the 
goods are for use over as long a period 
as ten or fifteen years, it would be un- 
economical to pay at the present time 
the full price per unit for goods to be 
used ten years hence. A wise purchaser 
would discount the price for the later 
years at least to the extent of interest 
on the purchase price during the period 
between dates of purchase and use. 


a purchasing and installing 
a butt-treated pole, in effect, pays 
at the present time for the support of 
its wires for a period of, say, twenty 
years. The amount paid for the twen- 
tieth year is not necessarily the same as 
for the first year. If full treatment of 
the pole will extend its life to twenty- 
five years, the utility in paying at the 
present time for the added cost of full 
treatment is paying for service (sup- 
port of wires) to be delivered twenty 
to twenty-five years hence. The pres- 
ent worth of the added five years of 
use is not equal to the present worth 
of the support to be obtained during 
the first five years of use. 
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Dependability of Service 


¢ ‘D EPENDABILITY of service may decline with age of property, 

but in well-managed and well-maintained systems, its effect 

is reflected in the increased cost of maintenance and operation during 

the useful life of the unit. In the case of hydroelectric facilities, the 

potentialities for increased operating costs with age are relatively 
minor.” 





If we consider a unit of property— 
for instance, a transformer—estimated 
to have a service life of twenty-five 
years, and compare its service value at 
the end of each of the first few years 
of use with the service value of a simi- 
lar unit new, the following deductions 
are of interest: 

At the end of the first year, the new 
transformer has one year greater po- 
tential usefulness which will be avail- 
able at the end of twenty-four years. At 
the end of the second year, the two 
transformers will differ in that a sec- 
ond year—twenty-three years in the 
future—will be available with the new 
transformer. The consumed service 
value of the transformer during the 
first year of use is as a result repre- 
sented by the present worth of a unit 
of use commencing at the end of 
twenty-four years. 


P neope point of approach would 
be that of considering the addi- 
tional amount a utility would be justi- 
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fied in paying at the present time for 
added years of usefulness beginning at 
the end of the otherwise useful life of 
a unit. Assuming other things equal, 
should it pay 20 per cent more for a 
transformer good for thirty years than 
for one good for twenty-five years? 

Interest or carrying charges over 
the intervening period on added in- 
vestment for service to be rendered 
twenty-five to thirty years hence makes 
that service worth less today than a 
similar service that is to be rendered 
in the next five years. Yet straight-line 
accounting assigns an equal present 
value to each unit of service regardless 
of when it is to be rendered. 

For properties having short lives of 
five to ten years, where operating costs 
increase with age, the accruing loss in 
service may perchance closely approxi- 
mate the results obtained by applying 
the straight-line method. Depreciation 
on some units of property—such as 
automobiles—may accrue more rapidly 
than indicated by the straight-line 
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formula, owing to the dominance of 
increased maintenance and reduced de- 
pendability. For longer lived proper- 
ties where operating costs are fairly 
constant, and not materially increased 
with the passage of time, interest is the 
more predominant factor, and as a re- 
sult the accrual of depreciation more 
closely follows the sinking-fund for- 
mula than the straight-line formula. 


£ fs is set forth in Column (c) of 
Table I, the loss in service value 
—year by year—resulting from the 
passage of time, computed on the basis 
of an interest rate of 4 per cent and a 
service life of twenty-five years. It is 
to be noted that when the unit costing 
$100 is one year old, it has twenty- 
four instead of twenty-five years of 
future usefulness or expectancy, and 
the present worth of the loss in service 
value of the twenty-fifth year is 
$2.4012—a sum which is comparable 
with the $4 that would result from ap- 
plication of the straight-line formula. 
At the end of the second year, it has lost 
the present worth of its twenty-fourth 
and twenty-fifth years of usefulness, 
or an aggregate amount of $4.8984 
rather than $8. In general, the effect of 
the application of the sinking-fund 
formula is to accrue each year to the 
depreciation reserve the present worth 
of an equal annual cost for reduced 
length of useful life. 

If—for a given unit or group of 
units—the operating costs did not in- 
crease actually or relatively with the 
passage of time, and the service de- 
pendability did not change, and fur- 
thermore depreciation reserves could 
immediately be invested in property, 
then the interest rate to be used in 
computing sinking-fund depreciation 
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might reasonably be the average cost 
of money invested in the property. 
However, in the absence of such ideal 
conditions, it ts generally necessary to 
adopt an interest rate which is lower 
than the average cost of money and 
often lower than the cost of money ob- 
tained from first mortgage sources in 
order to reflect the accruing deprecia- 
tion actually occurring. 


So of the reasons for this are: 


(1) Improbability of being able to 
use immediately the moneys accrued 
to the reserve for additions and better- 
ments to property or for retirement 
of bonds; 

(2) likelihood and extent of in- 
creased operating expenses as time 
passes ; 


(3) possibility and effect of partial 
obsolescence not sufficiently great to 
justify retirement ; and 


(4) impairment of the dependabil- 
ity of service as the age of the unit 
increases. An offsetting consideration 
is the year-to-year change in use which 
is noticeable in particular classes of 
property and may to a minor extent 
apply to individual units. 


Credits to the depreciation reserve 
normally are made monthly. The 
moneys are first reflected in the bal- 
ancing entry to cash in current assets. 
Where gross additions and betterments 
are made uniformly and the costs there- 
of exceed the credits to the reserve, 
these moneys are quickly transferred 
to investments in earning properties. 
However, when fixed capital require- 
ments fall below the amount credited 
to depreciation reserve or when ex- 
penditures for additions and better- 
ments are intermittent, the assets in 
cash build up to an amount in excess 
of the operative working capital rea- 
OCT. 24, 1940 





PUBLIC UTILITIES FORTNIGHTLY 


sonably required. Consequently, the 
earnings on this portion of the reserve 
may be limited to interest on bank de- 
posits. 

During the years 1931 to 1935 when 
very little construction work was car- 
ried on, a number of California utili- 
ties accumulated relatively large cash 
funds representing credits to deprecia- 
tion reserve. In the refinancing which 


e 


took place during this period, certain 
bonds were called and lower interest. 
bearing securities issued. In some cases, 
the surplus cash reflecting depreciation 
reserve was used to reduce the amount 
of new issue required ; in others, bonds 
in an amount sufficient to utilize the de- 
preciation funds were called from time 
to time. In a sense, a return equivalent 
to interest, based in the one case on the 


Table I 
ANNUAL DEPRECIATION OR 
LOSS IN SERVICE VALUE OF UNIT OF PROPERTY HAVING 
25-YEAR SERVICE LIFE AND $100 SERVICE VALUE 
4% INTEREST BASIS 


Years Accruing 
of Loss in 
Remaining Service 
Service Life Value 
(Expectancy) Age for Year 
(a) (b) (c) 


$2.4012 
2.4972 
2.5972 
2.7011 
2.8089 


2.9216 
3.0382 
3.1597 
3.2863 
3.4176 


3.5545 
3.6965 
3.8443 
3.9982 
4.1582 


4.3243 
4.4974 
4.6773 
4.8644 
5.0591 


5.2612 


Total Remaining Accumulated 
Service Value Depreciation 


As of Beginning End of Year of 

of Year of 

Expectancy 
(d) 


Age—$100 
Service Value 


(e) 


$ 0.0000 
2.4012 
4.8984 
7.4956 

10.1967 


13.0056 
15.9272 
18.9654 
22.1251 
25.4114 


28.8290 


$100.000 
97.5988 
95.1016 
92.5044 
89.8033 


86.9944 
84.0728 
81.0346 
77.8749 
74.5886 


71.1710 
67.6165 
63.9200 
60.0757 
56.0775 


51.9193 
47.5950 
43.0976 
38.4203 
33.5559 


28.4968 
23.2356 
17.7637 
12.0731 

6.1549 


0.0000 


71.5032 
76.7644 
82.2363 
87.9269 
93.8451 


100.0000 


*Represents loss in service value, accrued during year, resulting from 
reduced expectancy—by one year—is equal to the present worth at the year 


noted of the last year of use. 
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issuing price of the new securities and, 
in the other case, on the call price of 
the retired securities, was earned on 
reserve funds so used. 


Wi the lapse of time there is a 
tendency toward increased main- 
tenance costs of utility property; e. g., 
automobiles and like machines. With 
respect to hydroelectric production fa- 
cilities, however, this increase is rela- 
tively small, if not actually negligible. 
In other classes of property the in- 
crease varies from practically zero to 
possibly as much as 2 per cent or 3 per 
cent per annum. As a result, the service 
value of the properties is reduced to a 
greater extent than is measured by us- 
ing a sinking-fund formula in which 
the interest rate is equivalent to fair re- 
turn or average cost of money. For ex- 
ample: Assume a class of property on 
which the maintenance and operating 
costs increase from 2 per cent of fixed 
capital per annum for the first year of 
operation to 34 per cent per annum at 
the end of the fifteenth year of a 20- 
year estimated life. Using a sinking- 
fund rate equal to the cost of money, 
(say, 6 per cent), the annual cost of 
use of the property when fifteen years 
old would be 14 per cent more than at 
the time the property was new. 

Obsolescence may tend to cause a 
reduction in service value at a some- 
what higher rate than is indicated by 
the application of the sinking-fund 
formula with interest equal to the aver- 
age cost of money. Property becomes 
partially obsolete, resulting in costs 
that are higher than those of a new 
property, but not sufficient to justify 
replacement. The general effect on 
service value is the same as if increased 
operating costs had occurred. 
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HE use of the sinking-fund for- 

mula with an interest rate below 
fair return or average cost of money 
tends to account for loss in service 
value resulting from increased operat- 
ing costs with age or from partial ob- 
solescence. 

Dependability of service may decline 
with age of property, but in well-man- 
aged and well-maintained systems, its 
effect is reflected in the increased cost 
of maintenance and operation during 
the useful life of the unit. 

In the case of hydroelectric facili- 
ties, the potentialities for increased op- 
erating costs with age are relatively 
minor. Obsolescence may occur to a 
certain extent, due generally to im- 
provement in the art of developing 
power from other than hydroelectric 
sources. Dependability of service does 
not materially change with age under 
reasonable operating conditions. Esti- 
mated lives of property units are rela- 
tively long. Under these circumstances, 
the method of accounting for deprecia- 
tion which would most logically meas- 
ure the accruing loss in service value 
with passage of time would be either 
a sinking fund or a compound interest 
formula with an interest rate some- 
what less than the reasonable cost of 
bond money. 

In the final analysis, the interest rate 
used must be a judgment figure based 
on a general consideration of all fac- 
tors, the intention being to distribute 
over the life of the property the loss in 
service value as it occurs year by year. 


N™: let us examine the contention 
that the straight-line method is 
simple and that the sinking-fund meth- 
od is somewhat complicated in applica- 
tion. These contentions may largely be 
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Annual Charge for Depreciation 


¢ 2 a practical accounting, the average annual charge for deprecia- 

tion 1s determined for each of the different classifications of 
property and applied to the capital by classes of accounts to determine 
the credit to reserve. The reserve or total accrued depreciation is 
either kept in one main account for balance sheet purposes or sub- 
divided into major groups. The annual charge for depreciation is 
credited to the depreciation reserve under either sinking-fund or 

straight-line formula.” 





ascribed to lack of experience in prac- 
tical applications of the sinking-fund 
method. Wide experience in the han- 
dling of depreciation from a regulatory 
standpoint and from an engineering 
consideration of accounting leads to 
the inescapable conclusion that the 
sinking-fund method practically ap- 
plied is not complicated and has certain 
definite advantages over the straight- 
line method when considering the 
whole question of utility accounting 
and regulation. 

The service lives of units of property 
and their service values (cost less sal- 
vage value) are constants, regardless 
of formula used. Both methods require 
application of annuity rates based on 
service lives of property units. In using 
the straight-line formula the basis for 
the annuity rate may be determined by 
computing the weighted average of the 
estimated lives for the various units of 
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property. Under the sinking-fund for- 
mula it is necessary to apply annuity 
rates to the separate estimated lives and 
compute therefrom the average an- 
nuity rate so as to insure against error 
when considering properties in which 
fairly wide variations occur in individ- 
ual lives of units in one accounting 
classification. This is a matter of en- 
gineering analysis and estimate and, 
once completed, does not affect ac- 
counting processes. 


I N a practical accounting, the average 
annual charge for depreciation is 
determined for each of the different 
classifications of property and applied 
to the capital by classes of accounts to 
determine the credit to reserve. The re- 
serve or total accrued depreciation is 
either kept in one main account for bal- 
ance sheet purposes or subdivided into 
major groups. The annual charge for 
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depreciation is credited to the depre- 
ciation reserve under either sinking- 
fund or straight-line formula. Under 
the former method, however, interest 
on the balance in the reserve at the rate 
determined must also be credited to the 
reserve. 

Debits to reserve upon retirement of 
units of property are computed on the 
same basis under either sinking-fund 
or straight-line formula. They repre- 
sent the original cost less net salvage of 
the units retired, regardless of when re- 
tirement occurs. Certain units are re- 
tired before expiration of the estimated 
life on which the annual depreciation 
charge has been computed; others, 
after longer life. Mathematically, the 
portion of the reserve assignable for 
individual units retired prior to aver- 
age life is normally less than the service 
value represented by the cost new less 
net salvage value under either formula. 
Under a practical accounting proce- 
dure, no refinement to provide for ac- 
crued depreciation reserve by individ- 
ual units retired is justified—except, 
possibly, for large units like major 
power plant machinery. 

Under the sinking-fund formula, in- 
terest on reserve applies to the total re- 
serve accrued to date. It is not neces- 
sary to make computations of interest 
for the various accounting classifica- 
tions and individual units. For pur- 
poses of control, and in order to check 
the correctness of the depreciation al- 
lowance on either a straight-line or 
sinking-fund basis, it is often advisable 
to set up an analysis of accrued depreci- 
ation by main accounts so that where 
results indicate that either too much or 
too little depreciation is being accrued, 
adjustment can be made in future an- 
nuity rates. Generally, this is a spe- 


579 


cial study and should not demand ex- 
actness of accounting since its object 
is to determine reasonableness of esti- 
mates. 


HE particular advantages of the 
sinking-fund formula over the 
straight-line formula are: 


(1) It mores nearly measures the 
actual accruing depreciation, as indi- 
cated heretofore, and 


(2) it lends itself to prompt and 
less costly measurement of return and 
regulation of rates. 


The customary procedure in rate de- 
terminations where the sinking-fund 
method of depreciation is employed, 
has been to use the reasonable his- 
torical cost or original cost new of op- 
erative property as the capital rate base 
on which a return is allowed. Once the 
rate base has been determined, it can 
be revised from year to year by adding 
fixed capital net additions and better- 
ments as determined by analysis of the 
accounting records of the utility. New 
appraisals to account for price fluctua- 
tions and changes in accrued deprecia- 
tion are not required. This eliminates 
much costly delay and results general- 
ly in a more intelligent study of other 
factors of rate regulation. 

Of course, the annual charge for de- 
preciation is allowed as an operating 
expense. On the other hand, the “in- 
terest on reserve” portion of the total 
credit to depreciation reserve under the 
sinking-fund formula is treated as a 
deduction from income—a part of the 
“return” on undepreciated cost of 
property. 

The railroad commission of the state 
of California, in determining what 
shall be the fair rate of return on cost 
new of a particular property, gives con- 
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sideration not only to the average cost 
of money to the utility in question, but 
also to the costs as experienced by other 
comparable utilities and enterprises. To 
the extent that depreciation reserve 
represents source of money, the inter- 
est on the reserve affects the average 
cost of money and influences the rea- 
sonable rate of return to be allowed on 
the rate base. 


LTHOUGH the straight-line formula 
has been associated with the rate 
base represented by reproduction cost 
less depreciation, it is not inconceivable 
that the sinking-fund basis with zero 
interest rate could be substituted for the 
straight-line basis and the cost new of 
the property used as the rate base. In 
such instance, the fair return on the 
reproduction cost new should logically 
reflect consideration of the composite 
average cost of money, including the 
cost of reserves computed at zero in- 
terest rate. 


e 


In rate proceedings, the use of the 
straight-line method of accruing depre- 
ciation and in determining depreciation 
annuity chargeable to operating ex. 
penses has generally been accompanied 
with the use of “fair value” as the base. 
Large expenditures of money and time 
have often been made use of in attempts 
to determine fair value, accrued depre- 
ciation, going concern value, and other 
factors involved. An undue amount of 
attention has been directed to the ele- 
ments of valuation and not enough to 
the broad and relatively more impor- 
tant phases of sound regulation. 

Basically, the respective rates of fair 
return to be allowed on 

(a) cost new under the sinking- 
fund formula, and 


(b) cost new less depreciation un- 
der the straight-line formula 


should be different. 

Compensation for use of capital 
made available by stockholders and 
bondholders should be in harmony with 


Table II 


Basis 
of 
New 
Property 


-+» $1,000,000 
1,000,000 


Original Investment 
Rate Base 
Financing : 
Common Stock 
Preferred Stock 
Bonds 
Depreciation Reserve 
Cost of Money: 
Common Stock @ 8% 
Pref’d, Stock @ 6% . 
Bonds @ 5% 
Dep’n. Reserve @ 4% 


4% Sinking- 
(Cost New 


$1,000,000 
1,000,000 


System at End of Given Period 
Straight- 4% 
fund line Compound 
(Cost Less Interest 
As Depreciation (Cost Less 
Rate As Depreciation 
Base) Rate Base) As Rate Base) 
$1,000,000 
500,000 
200,000 
300,000 


500,000 


$16,000 
18,000 





Total Cost of Money In- 
volved in Rate Base: 
Average Cost—% of 
Rate Base: .......... 
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5.9% 


$55,000 
5.5% 


$34,000 


6.8% 6.5% 
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a fair and equitable compensation for 
yse of such capital in service. The 
amount of such compensation if related 
to different bases would give different 
rates of return. “Undepreciated cost”’ 
as a rate base is a departure from the 
“fair value” considered in court deci- 
sions. Logically, the “reasonable rate of 
return” may vary for different rate 
bases. 


A a simple example, take a utility 
system of $1,000,000 investment, 
financed through common stock, pre- 
ferred stock, and bonds, which at the 
end of a given period would have ac- 
crued $500,000 reserve on the straight- 
line basis, or $400,000 on a 4 per cent 
sinking-fund basis, the reserve logical- 
ly used to retire outstanding bonds. The 
money costs might reasonably be as 
outlined in Table IT. 

It has been urged that the use of the 
sinking - fund formula results in a 
greater cost of service to the public and 
is therefore more favorable to the util- 
ity. In certain valuation and rate pro- 
ceedings, computations from which 
this conclusion might be drawn have 
been submitted in support of the 
straight-line basis. These figures have 
been based on the same rate of return 
applied to the respective rate bases un- 
der the sinking-fund and straight-line 
formulae and have not taken into ac- 
count the relative time of payment. 

For new property, such a computa- 
tion admittedly will show that the total 
cost under the straight-line formula is 
higher than under the sinking-fund 
formula, owing to the higher rate for 
depreciation allowance added to the re- 
turn on the investment new. As depre- 
ciation accrues, the sum total of (a) 
return at a given rate on cost less de- 
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preciation plus (b) amount of straight- 
line annuity becomes less than (a) re- 
turn at the same rate on cost new plus 
(b) sinking-fund annuity. Assuming 
for this consideration (though not ac- 
cepting it as true) that the rate of re- 
turn should be identical in each case, 
the results will show that over the life 
of a unit of property the total charges 
under the sinking-fund formula will 
be greater than under the straight-line 
formula. Usually in such compttations 
no weight is given to the relative time 
of payment. Certainly an extra dollar 
paid when the unit is new means more 
at that time than the then present worth 
of a dollar saved fifteen or more years 
hence. Any computation which does 
not reflect relative time of payment and 
present worth presents an erroneous 
comparison which leads to an errone- 
ous conclusion. 


Ga first error in such a computa- 
tion is the assumption that fair 
return for use of a property—owner’s 
capital or investment—is measured by 
the same rate of return on the cost new 
less straight-line depreciation as would 
apply to the cost new; or, vice versa. 
Without question, for the first year of 
a new property the fair rate of return 
would be the same under either type of 
rate base. These rate bases would be 
identical, as would also be the elements 
of cost of money and other factors af- 
fecting the rate of return. As time 
passes, however, the two rate bases dif- 
fer widely; likewise, the composite 
cost of money making up the two rate 
bases. As indicated, however, a fair 
compensation will be a higher rate of 
return on cost less depreciation than 
on cost new after giving consideration 
to the cost of interest on the reserve. 
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The second error is the failure to evalu- 
ate correctly the effect of time of pay- 
ment. 

If a fair compensation for use of 
moneys invested by the owner of a 
property is allowed under both methods 
throughout the life of the property, 
and a fair evaluation of the effect of 
relative times of payment is made, the 
two bases will not differ as to total. 

For a new property, the annual 
charge for depreciation, if computed 
by the sinking-fund formula, is less 
than it would be by the straight-line 
formula. In an expanding utility this 
lower charge would make possible low- 
er rates for service, and this in turn 
would promote the development of 
business. The compensation for use of 
money during the early period of op- 
eration is the same in both cases; 
wherefore, use of the sinking-fund 
method would be advantageous to both 
customer and utility. 


ito of the straight-line formula for 
a new property may result in costs 
that exceed the ability to earn a fair 
return from the current business; con- 
sequently, the utility earns less than a 
reasonable return during the develop- 


ment period. Later, when it is possible 
to recoup these losses, certain factors 
and influences may result in the ignor- 
ing of these losses in rate fixing, thus 
preventing the utility from receiving 
compensation therefor, with the result 
that the utility fails over the life of the 
property to receive a fair compensation 
for the use of its property. 

Under the sinking-fund formula, if 
the annuity is determined on a higher 
interest rate, a similar overall result 
may occur, owing to the failure of the 
reserve to accrue as rapidly as depre- 
ciation takes place during the earlier 
years. In such case, the economic value 
of the property may fall considerably 
below the cost less accrued depreciation 
reserve with the result that the utility 
must charge the difference to profit and 
loss. 

A general conclusion to this discus- 
sion would seem to be that the method 
which most accurately measures ac- 
cruing depreciation on electric property 
lies between the extremes of (a) the 
sinking-fund formula using a high in- 
terest rate and a relatively low annuity, 
and (b) the sinking-fund formula with 
zero interest rate (straight-line for- 
mula). 





Filling Out Forms in Merry England 


I* anticipation that factories and printing works in the Mid- 
lands would be bombed sooner or later, the British govern- 
ment sent 10 sets of the same bombing report forms to hun- 
dreds of factories. One printer sent back two sets and wrote a 
letter to the District Council saying: “I have sent back two sets 
of your forms, as my works employ only 120 people and cover 
less than a half acre. I consider that there will not be anybody 
left here after we have been bombed eight times, and therefore 
it is no use wasting the other forms.” 


—Excerpt from 
The Advertisers Digest. 
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Wire and Wireless 
Communication 


RIOR to its recess controversy, Con- 

gress completed action on the supple- 
mental civil functions appropriations bill 
for the fiscal year 1941. This includes an 
item of $125,000 for the Federal Com- 
munications Commission, to be used ex- 
clusively for telephone regulation. 

The special telephone allocation is the 
survival of an original request of $300,- 
000 made by Commissioner Paul A. 
Walker, which was twice dropped from 
earlier appropriation bills by the House 
appropriations subcommittee on ground 
of economy. However, little opposition 
developed at the recent hearings before 
the House subcommittee, which were 
made public when the bill was reported 
to the House late in September. 

Commissioner Walker, who, together 
with Chairman Fly of the FCC, appeared 
in justification of the FCC appropriation, 
pointed to the importance of the tele- 
phone industry and to the considerable 
amount of telephone rate reductions 
which has taken place since the FCC 
has been regulating telephone interstate 
communications. Commissioner Walker 
implied that additional benefits to the 
public along this line could only be as- 
sured if the commission were given ade- 
quate funds and personnel to be devoted 
exclusively to telephone regulation. 

Most of the House members appeared 
to agree that some such special fund was 
required to avoid the danger of having 
the commission’s time and attention de- 
voted too much to its more controversial 
responsibility of radio broadcasting, with 
the resulting neglect of the important 
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task of regulating the telephone industry. 


N° substantial opposition to the spe- 
cial telephone appropriation ap- 
peared from within the telephone indus- 
try. Telephone men were inclined to take 
for granted that the passage of the ap- 
propriation, even in reduced amount, 
would mark the foundation of what may 
grow into a special telephone bureau or 
division within the FCC. At any rate, it 
was generally expected that once estab- 
lished the special telephone allocation for 
the FCC would be continued and in all 
probability expanded in future years. 

Commissioner Walker in his testimony 
before the House subcommittee was 
somewhat critical of recent telephone 
rate increase proposals, especially in his 
native state of Oklahoma and some sec- 
tions of Kansas. He observed that the 
record of earnings shown by a number 
of telephone companies indicated that 
rates ought to be further reduced instead 
of being increased. 


* * *« * 


ITH the Western Hemisphere de- 

fense problem becoming a vital 
matter early this year, the United States 
checked its communications with Latin 
America and found them ample and func- 
tioning smoothly. Private industry had 
developed shipping lines which carry the 
trade between the continents, had spread 
out a web of airlines for quick transpor- 
tation of passengers and mail, and had 
established a network of wireless, radio, 
and radiotelephone systems which give 
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instant communications between the 
United States and the Latin American 
republics. 

When the panorama of military de- 
fense preparations is scanned, it is rec- 
ognized that the channels of Pan-Amer- 
ican communication, which were opened 
during the past six decades, are vital and 
essential to both “hemisphere defense” 
and to the New World’s trade. 

Now, American Telephone and Tele- 
graph Company and International Tele- 
phone & Telegraph Corporation, Radio 
Corporation of America, and United 
Fruit Company’s Tropical Radio, as 
privately owned United States corpora- 
tions, stand ready to assure continuance 
of communication among the American 
republics. They compete with French, 
British, Spanish, Italian, and German 
governmentally subsidized systems. 

While RCA Communications, Tropical 
Radio, Brazilian Traction, Light & 
Power Company, Ltd., Associated Tele- 
phone & Telegraph Company, and other 
systems continue to handle local or in- 
ternational communications, Interna- 
tional Telephone & Telegraph Corpora- 


tion today holds the distinction of being 
the only company which operates serv- 
ices both within and between countries in 
Latin America. With its operations en- 
compassing both these fields, IT&T’s 
importance assumes a magnitude not ap- 
proached by the rest of the industry. 


T&T and its subsidiaries reach into 

more countries south of the United 
States than any other American com- 
pany, as the system operates in every 
country in this hemisphere except 
Canada. This business includes the man- 
agement and operation of telephone prop- 
erties in seven Latin American countries, 
management and operation of radiotele- 
phone and radiotelegraph facilities and a 
cable system, and the manufacture and 
distribution of telephone and _ allied 
equipment. 

Subsidiaries of IT&T operating tele- 
phone systems in Argentina, Brazil, 
Chile, Cuba, Mexico, Peru, and Puerto 
Rico have about 685,000 stations on their 
lines, or more than half of the telephones 
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in operation in this hemisphere outside 
the United States and Canada. In South 
America alone, IT&T subsidiaries, by 
means of the system’s international ra- 
diotelephone facilities, account for more 
than 500,000 out of the 900,000 tele. 
phones in service, and by means of the 
system’s internat:onal radiotelephone fa- 
cilities more than 800,000 of the conti- 
nent’s stations can be connected with 
telephones in all other countries through- 
out the world with similar equipment. 

Through its manufacturing and sales 
subsidiaries, IT&T sells annually an 
average of $7,500,000 worth of mate- 
rials and equipment in South and Cen- 
tral America, Mexico, and the West In- 
dies. IT&T’s main telephone subsidiary 
is the United River Plate Telephone Co,, 
Ltd., which operates in an area where 70 
per cent of Argentina’s population lives, 
This system now has about 400,000 sta- 
tions, or 90 per cent of the telephones in 
Argentina. 

Through its radiotelephone subsidiary 
in Argentina, IT&T provides connec- 
tions for radiotelephone conversation 
from 40,000 Uruguay stations by an 
IT&T-owned cable under the River 
Plate, so that calls can be made to that 
country from North America. The serv- 
ice has been extended to Rio de Janeiro, 
Lima, Bogota, La Paz, Maracay in Vene- 
zuela, Madrid, Paris, Berlin, and Lon- 
don. Another IT&T subsidiary, Socie- 
dad Anonima Radio Argentina, operates 
point-to-point radiotelegraph circuits 
from Buenos Aires connecting Asun- 
cion, Paraguay ; Rio de Janeiro ; Madrid; 
Prague; and ship-to-shore service. Also 
from Buenos Aires, IT&T operates 
cables connecting New York and other 
South American, West Indian, and Cen- 
tral American cities, and together with 
the radiotelegraph affiliate has radiotele- 
graph service to 16 cities in the United 
States and Europe and Asia. 


x * *K 


HE Federal Communications Com- 
mission on October 2nd proposed 
that American stations radiocasting to 
other countries be required to use pre- 
viously written transcripts on all their 
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WIRE AND WIRELESS COMMUNICATION 


international programs. The proposal 
as submitted to the International Broad- 
casters, and they were invited to attend 
bn “informal conference” on it at Wash- 
ington on October 7th. 

Some months ago the commission pro- 
posed a rule that international programs 
“be primarily designed to reflect the cul- 
ture of this country” and “promote in- 
ternational good will, understanding, and 
cooperation.” 

After getting protests from the radio 
industry, the American Civil Liberties 
Union, and others, the commission de- 
cided, however, against making that re- 
quirement effective. The recent pro- 
posal for written programs—the scripts 
to be kept on permanent file—was said to 
bea modification of the earlier proposal. 


* * * * 


corps of 1,410 women of the Com- 

mittee to Defend America by Aid- 
ing the Allies, New York city, recently 
opened its campaign to enroll housewives 
of the city as “Minute Americans” by 
calling every one of the 753,488 resi- 
dential telephone numbers in the five 
boroughs. 

Miss Glenda Farrell, stage and screen 
actress, formally opened the drive by 
calling Miss Constance Bennett in Holly- 
wood from the Bell system exhibit at the 
New York World’s Fair. Miss Bennett 
promised, as the housewives of New 
York would all be asked to promise, to 
demand the support of their representa- 
tives in Congress for those principles for 
which the committee headed by William 
Allen White stands. 


* * * xX 


L A. GrITTEN, West Coast Telephone 
* Company district manager, in dis- 
cussing the general theme of communica- 
tions on September 30th at McMinnville, 
Oregon, before the chamber of com- 
merce, declared that throttling this serv- 
ice in its various aspects is an early and 
necessary move when dictatorship re- 
places freedom in any country. 

Such methods of interchanging ideas 
8s telephone and wire service, radio, the 
Press, and school classes become tools of 
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despots when arbitrary denial of their 
normal use replaces governmental con- 
trol, the speaker said. In contrast, free- 
dom of international communication 
leads to better understanding and dis- 
courages war, he declared. 

Mr. Gritten pointed out that history 
shows that advances in methods of com- 
munication have grown largely from de- 
mands of wartime, and it is possible that 
the present conflict may develop televi- 
sion to new uses. 


* * «KK X* 


goer which may have far-reach- 
ing effect on the dissemination of 
horse race information for betting pur- 
poses in states where such forms of gam- 
bling is prohibited was recorded in the 
Federal court at Shreveport last month. 

The decision, rendered by Judge Ben 
C. Dawkins, held that a telephone com- 
pany that knowingly supplies facilities 
for the dissemination of such informa- 
tion “aids and assists in such violation 
and puts itself in such a precarious posi- 
tion that no prudent man would wish to 
take the chance of prosecution.” 

The opinion was rendered in the suit 
of N. N. Kronneberg of Shreveport, who 
sought to obtain an injunction against 
the Southern Bell Telephone Company 
from removing telephones and teletype 
machines maintained in his office at 
Shreveport. The injunction was denied. 

At the trial of the suit, Kronneberg 
said that he did not operate a bookmak- 
ing office, but did obtain information 
from others on which he placed bets on 
horse races in and out of the state. He 
admitted, however, that he permitted the 
use of his telephone and teletype facili- 
ties by a representative of John J. Fo- 
garty, of New Orleans, whom Judge 
Dawkins held evidence showed “was en- 
gaged in activities denounced by Act 127 
of 1920.” Kronneberg v. Southern Bell 
Telephone Co. U. S. District Court for 
Western Louisiana, September 25, 1940. 


* * * * 
$25,000,000 damage suit brought 


against the American Telephone 
and Telegraph Company and Western 
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Electric Company in connection with use 
of an invention for selective signaling 
was dismissed early this month by New 
York Supreme Court Justice Hammer. 
Plaintiff company was the Appliance In- 
vestment Company as assignee for 
Horace Hull, an inventor. 

According to the claim of the plaintiff, 
AT&T fraudulently utilized in 1914 de- 
tails of an invention of Mr. Hull, who 
did not patent his device until 1919. The 
court held that the assignment of rights 
to the plaintiff was ambiguous as it did: 
not cover all claims that the inventor 
might have against the defendant com- 
panies. 

: we te * 


N order to get additional communica- 
tions signalmen required by the new 
Navy expansion program, two special re- 
cruiting stations have been established 
by the commandant of the Third Naval 
District. These stations are at the naval 
militia armory, Fifty-second street and 
First avenue, Brooklyn, New York, and 
on board the United States training ship 
Newton, foot of Washington street, Jer- 
sey City. Applicants who desire to enlist 
in the Naval Reserve for this service 
should apply to these stations. 

Selected applicants will be required to 
sign an agreement to serve for at least 
one year on active duty with the Navy, 
and will be ordered to a four months’ 
course of training and instruction at the 
radio school being established at the 
Fitch Soldiers Home at Noroton, Con- 
necticut. Upon completion of this course 
they will be ordered to active duty in the 
Navy for a period of eight months. 


* * * * 


7- Wage-Hour Administration has 
confirmed its previous ruling con- 
cerning the granting of a lower minimum 
rate than the statutory standard for 
learner operators employed by telephone 
companies not otherwise exempt from 
the wage-hour law. (This would mean 
telephone operators attending exchanges 
serving more than 500 stations.) 

The United States Independent Tele- 
phone Association and other representa- 
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tives of the telephone industry ha 
sought to have the wages of learner op. 
erators reduced below the statutory 
standard during the period of apprentice. 
ship. 

These applicants were not satisfiej 
with the preliminary order of the Wag. 
Hour Administrator authorizing a su}. 
standard minimum wage of 25 cents a 
hour for a training period of 320 hour 
A review was accordingly granted. 

In confirming the preliminary order 
Wage-Hour Administrator Fleming 
agreed to two minor concessions: (1) 
Certain special certificates authorizing 
the employment of learners were 4. 
lowed for a period of as much as one 
year unless sooner revoked for cause; 
(2) telephone companies will not be re. 
quired to ascertain in their communitie 
if there are any experienced operators 
before engaging learners. Language in 
the original order which would have re. 
quired such canvassing of a community 
for experienced operators was elim: 
nated. 

* Ok Ok x 


on October 4th ordered the North 
ern Ohio Telephone Company of Belle. 
vue, Ohio, to disestablish the Northem 
Ohio Telephone Employees’ Councl 
Inc., as a collective bargaining repre- 
sentative for its employees and to ceas 
giving effect to any contracts with that 
organization. 

The company is also required to cease 
dominating or interfering with the 
formation of any other labor organiz 
tion or in any other manner interfering 
with the right of its employees to joit 
unions of their own choosing. Becaus 
of lack of evidence the board dismissei 
an allegation of the complaint that the 
company had engaged in espionage of it 
employees’ activities in the CIO’s Utility 
Workers Organizing Committee. 

The record disclosed that the C10’ 
Utility Workers Organizing Committe 
—the union filing charges in the case- 
began organizational activities in Feb 
ruary, 1939, among the company’s étt 
ployees in the Norwalk district. 


_ National Labor Relations Board 
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and 
Comment 


By OWEN ELY 


Utility Stockholders Hard Hit 
By One-third Increase in 
Normal Tax 


gfe utilities will escape, for the most 
part, any adverse effects from the 
new excess profits taxes, because (1) 
earnings are unlikely to show any sharp 
gains over the 4-year base period, and 
(2) few of them are able to earn 8 per 
cent or over on invested capital. But the 
jump in the normal tax rate from 18 per 
cent to 20.9 per cent in the June bill and 
24 per cent in the new law (retroactive 
for all of 1940) will have serious effects 
on the share earnings of most companies. 
In the following table we have used The 
Wall Street Journal’s estimates of the 
indicated tax increases per share of stock 
for typical utilities, and have added a col- 
umn to show the proportion of this figure 
to the share earnings for the twelve 
months ended June 30th. (See below.) 

It is obvious that increased taxes will 


more than offset the advantages currently 
obtainable from record-breaking electric 
output. Standard Statistics’ estimate of 
total net income for the principal operat- 
ing companies for the year ended Sep- 
tember 30th has been tentatively reduced 
to $415,000,000, which compares with 
$426,000,000 in the year ended June 30th 
and $421,000,000 for the year ended 
March 3lst. 

This factor, together with the possibil- 
ity of increased costs of fuel and other 
materials—plus temporary unsettling 
election conditions—has resulted in a 
rather disappointing trend for utility 
stocks recently, as compared with the 
general market. 


5 


Integration Program Awaits 
Election Returns 


HILE it is difficult to assess the 
blame for integration delays as be- 


e 


Earned 
12 Mos. 
June 30th 


$2.91 


Amer. Gas & Elec. .........00.. 
Aiiet: Tel © Fel. occ ececs 
Amer. Water Works 

Brooklyn Union Gas 
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Detroit Edison 
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North American 
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tween the utilities and the SEC, it seems 
obvious that both sides are not especially 
anxious to force a showdown on the 
meaning of § 11 until after the elections. 

SEC Commissioner Robert E. Healy 
has raised some question of the ability 
of the SEC to interpret the law, although 
there is some doubt as to whether his 
views are shared by Chairman Frank and 
Commissioner Henderson. Mr. Healy, in 
his remarks before a section of the Amer- 
ican Bar Association, said, “it seems ap- 
parent that until the issues have been 
tried and determined it cannot possibly 
be known how many integrated systems 
a holding company may retain, or even 
that a holding company must reduce it- 
self to the ownership of one integrated 
system.” (See p. 616.) 

On the other hand, Chairman Frank 
at about the same time criticized counsel 
for the Middle West Corporation for de- 
laying tactics in its “death sentence” 
hearings, complaining that “it is impos- 
sible that we shall go on in this limping 
manner.” Six adjournments had already 
been granted to the company since the 
original show cause order of March Ist. 

There was some renewed discussion by 
the SEC some weeks ago regarding a 
policy of issuing its own tentative but of- 
ficial integration plans for each of the 
nine major systems served with “show 
cause” orders (and possibly some oth- 
ers). The plans were to cover not only 
the original geographic issue, but also 
corporate simplification. However, noth- 
ing has been heard of the scheme re- 
cently, despite long-standing efforts by 
some systems to make the SEC divulge 
its views. The SEC, it is true, has is- 
sued the first detailed report (prepared 
by its public utilities division) for one 
of the smaller systems not included in the 
original “show cause” program—New 
England Public Service Company. But 
no geographic problem was here in- 
volved, and the report had to do only with 
corporate simplification, including elimi- 
nation of the top holding company. 


RESIDENT Inch of Electric Bond and 
Share, in the September hearings be- 
fore the SEC trial examiner, introduced 
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a new idea—that geographic integratio, 
and corporate simplification may be jy 
conflict, one making the other impossible. 


Granting this conclusion, at least in the 


? 


break up the machinery for effecting geo. 
graphic changes. 

Mr. Inch also urged that paramoun 
consideration be given to defense require. 
ments and that the solution of integra- 
tion problems be deferred during the 
emergency period, but the SEC has no 
as yet indicated any sympathy with this, 

Minor recent developments in the in. 
tegration program include the propos: 
of Cities Service Power & Light Con. 
pany to divest itself of one of its eastem 
properties, Danbury & Bethel Gas & Elec. 
tric, by means of a public offering (the 
system disposed of a small Michigan 
subsidiary to Consumers Power Com- 
pany nearly two years ago). Engineers 
Public Service Company is considering 
the liquidation of a subholding company, 
El Paso Electric of Delaware, and ofa 
small operating subsidiary, Mesilla Val- 
ley Electric. 


¥ 


Associated Gas Refinancing 
Rejected 


HE placing of Associated Gas & 

Electric Company in trusteeship 
has not smoothed its path in dealings 
with the SEC, the FPC, or the New York 
state commission. The SEC had engaged 
in a minor controversy with the trustee, 
Walter H. Pollack, recently deceased. 
The FPC has issued a long and detailed 
attack on the Hopson régime, and now 
the state commission refuses to authoriz 
subsidiary financing until the company 
“comes before the commission with clean 
hands and shows a disposition to cot- 
form to sound capitalization practices. 
The commission rejected the proposed 
$24,000,000 bond and stock financing 
program of the New York State Electric 
& Gas Corporation. 
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The main criticism was that NY PA 
NJ Utilities Company (subholding com- 
pany) was still endeavoring to “extract 
the last pound of flesh” in the form of 
dividends from New York State Elec- 
tric, and the commission would not ap- 
prove an amortization proposal designed 
to permit continuance of such a policy. 
(See p. 610.) 

At the trustees’ offices it was reported 
that the financing program was initiated 
before they had been appointed, and that 
negotiations would be continued with the 
commission in an effort to meet criticism 
of the amortization plan, which proposed 
to spread over a 10-year period items of 
debt discount, expenses, and premium 
totaling about $2,226,000. The company 
does not have a sufficient earned surplus 
to absorb these items, although it has 
paid out nearly $10,000,000 in common 
stock dividends to NY PA NJ in the past 
six and a half years. 


¥ 


Southern California Edison 
And Other New Offerings 


ie $30,000,000 Southern California 
Gas (Pacific Lighting system) 34s 
of 1970, which were offered September 
25th at 1034, advanced immediately to 
105 bid and are currently quoted 1054. 
Recent strength in the bond market is re- 
flected in the following premiums on 
utility offerings of recent months, as 
compared with the offering prices. 

These recent gains tend to offset the 
handicap due to increased taxation, and 
“re-refunding” programs are again be- 
ing considered. 

The huge Southern California Edison 


Kentucky Util. 4s, ’70 
Kentucky Util. 44s, ’55 
West Penn Power 3s, ’70 
Toledo Edison 34s, ’70 
Toledo Edison 34s, ’60 
Jersey Cent. P. & L. 34s, ’65 
Indianapolis P. & L. 34s, ’70 
Iowa South. Util. 4s, ’70 
Northwest. Pub. Ser. 4s, ’70 
Houston Nat. Gas 4s, 55 
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issue, $108,000,000 3s due 1965, was of. 
fered October 9th at 104 (to yield 27% 
per cent to maturity). The syndicate was 
headed by First Boston and Harris Hal 
assisted by 140 other banking houses— 
the largest number whose representatives 
have ever gathered together to sign an 
underwriting contract, it is said. The 
selling group will include several hu. 
dred dealers throughout the country, The 
yield on the new bonds is said to be the 
lowest ever obtained on a long-term util. 
ity issue. During, perhaps, to failure of 
the “Big Five” insurance companies ty 
participate, the offering proved “slow.” 

The offering date of the $18,100.00 
Central Maine Power first mortgage 
bond issue was postponed from October 
9th to October 16th. 

The Columbus & Southern Ohio Elec. 
tric 3} per cent bond issue, delayed for 
some weeks, now appears imminent. A 
group of 57 firms has been named to as- 
sist Dillon, Read as underwriters. The 
companion issue, San Antonio Publi 
Service 34s (Mellon Securities Corp.), is 
still held up, however. 

Boston Edison is planning to refund 
$53,000,000 first 34s of 1965, redeemable 
at 107. The bonds were offered at 103.79 
in 1935 by First Boston Corporation 
after competitive bidding for the issue, 
and similar bidding on the new issue 
would be necessary. The directors have 
called a stockholders’ meeting for No- 
vember 6th to initiate the refunding pro- 
gram, after which it will be necessary to 
obtain the approval of the Massachusetts 
commission. The new issue will probably 
have a 23 per cent or 3 per cent coupon, 
and a possible annual saving to the con- 
pany of $100,000 or more is estimated. 


e 


Offering 
Price 

102 
1014 
1053 
1043 
102 
1024 
1043 
101 
1023 
100 


Current Price 
Bid Aske 


1034 
1024 
107 

107 

102% 
105% 
1078 
102 

1034 
1024 
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Connecticut Power will offer to stock- 
holders $4,000,000 first 34s of 1975. 
South Pittsburgh Water Company has 
made a public offering of 20,000 shares 
of 44 per cent preferred stock at 1033, 
through a Mellon Securities underwrit- 
ing group, subject to stockholders’ sub- 
scription rights. 

Appalachian Electric Power Company 
is working on a $57,000,000 bond re- 
funding program and may also under- 
take to refinance $33,000,000 preferred 
sock. It is thought that the present 4 
per cent bonds can be refunded with 


34s. 

"The United Gas financing, which has 
been under preparation for some time, 
is expected to be filed with the SEC at 
any time now. The program will prob- 
ably include $60,000,000 bonds and 
$15,000,000 serial notes. The bond issue 
will probably carry a sinking fund, ef- 
fective after the serial notes have all ma- 
tued—a program which has proved 
popular in the past year or so. Over two- 
thirds of the proceeds of this financing 
would accrue to Electric Bond and 
Share, which may, it is thought, use the 
proceeds to retire (by tender or other- 
wise) some of its own preferred stock. 


¥ 


Elimination of Waiting Period 
For “Seasoned” Issues Asked 


eae Connely of the IBA has 
appealed to the SEC for aid in elimi- 
nating entirely the waiting period for 
new security offerings of ‘‘seasoned” 
companies and in making other adjust- 
ments to put public offerings on an equal 
footing with private placements. Mr. 
Connely pointed out that over $3,000,- 

000 securities have been privately 
placed since the Securities Act became 
law, while before that date private offer- 
ings were extremely rare. He quoted life 
Insurance executives to substantiate his 
contention that the Securities Act was 
the primary factor in the growth of pri- 
vate financing, and also asserted that is- 
suing companies pay similar underwrit- 
ing commissions, whether their bonds are 
publicly or privately placed. Smaller 
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institutional investors, Mr. Connely 
held, are gradually being forced into sec- 
ond-grade securities because of their in- 
ability to obtain high-grade new offer- 
ings. Mr. Connely’s letter was in reply to 
an address recently made by Commis- 
sioner Pike, who had attributed the large 
growth of private financing to other 
causes than the Securities Act. 

Other proposals for amending the 
Holding Company Act, the Exchange 
Act, and the Securities Act, to avoid 
duplication in registration requirements, 
are expected to come up for discussion 
with the SEC in the near future. These 
reforms, sponsored by the IBA, were 
presented to Congress last May by Sena- 
tor Brown. The association’s action in 
making a direct appeal to Congress has 
apparently resulted in a more coopera- 
tive attitude on the part of the commis- 
sion. The stock exchanges are also in- 
terested in revision of the antimanipula- 
tive provisions, and of the restrictions 
on trading by corporate officials. 

The SEC plan to clear registrations at 
branch offices throughout the country— 
envisaged as an aid to local underwriters 
—is again being actively considered. The 
move is in line with the commission’s 
favorite policy of decentralizing invest- 
ment banking. An experimental office 
set up in San Francisco several months 
ago is reported to have proved useful. 


) 
1941 Maturities 


oME of the principal 1941 bond ma- 
S turities of utility companies are the 
following : 


Jan. 1 
Feb. 1 


Apr. 1 


May 1 
May 1 
May 1 
June 1 
July 1 
July 1 
Sept. 1 
Sept. 1 


Nov. 1 
Dec. 1 
Dec. 2 


$2,447,000 Oklahoma Railway 5s 
1,000,000 Montreal L. H. & 
Power 23s 
— Yadkin River Power 


s 
1,857,000 Mutual Union Tel. 5s 
2,532,000 Wheeling Elec. 5s 
1,300,000 York Gas 5s 
1,115,500 S.E. Gas & Water 6s 
21,351,000 Montreal Tramways 5s 
1,770,000 Nevada-Calif. 6s 
9,439,000 N.W. Elev. Rd. 5s 
2,258,000 Utica & Mohawk Val. 
44 


4s 
5,000,000 Boston Elev. Ry. 44s 

20,000,000 Pacific Gas & Elec. 6s 
1,000,000 Newcastle Water 5s 
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What Others Think 


Transit Industry Takes a “Gallup 
Poll’ of Its Customers 


ROBABLY the outstanding feature of 

the recent fifty-ninth annual conven- 
tion of the American Transit Association 
at White Sulphur Springs, West Vir- 
ginia, was the disclosure that two im- 
portant municipal transportation com- 
panies in the East had used their systems 
for the purpose of conducting a survey 
of public opinion on the service rendered. 
The purpose of the survey was to find 
answers to such questions as: What does 
the public really think about transit serv- 
ice? What are the main reasons which 
compel some people to ride busses and 
street cars and others to walk or use 
autos? What improvement in transit 
service will attract more riders? 

To get accurate answers to these and 
other questions about public attitudes, 
the Market Research Committee of the 
American Transit Association, under the 
chairmanship of Henderson Gilbert, 
completed two comprehensive “polls” of 
public opinion in two cities—Trenton, 
New Jersey, and Harrisburg, Pennsyl- 
vania, Details of the committee’s findings 
were released for the general benefit of 
the industry at the ATA convention. 
These findings were summarized in the 
address by H. D. Read, vice president of 
the Opinion Research Corporation. This 
corporation—a nationally known survey 
organization—was employed by the com- 
mittee to make the surveys in order to 
secure an impartial outside viewpoint. 
The cost was borne jointly by the Tren- 
ton Transit Company and the Harris- 
burg Railways. 


fe ine joint survey probably repre- 
sented the first use of modern pub- 


lic opinion sampling in the transit in- 
dustry, although similar research methods 
have been used in other important in- 
dustries. In announcing the survey, Mr. 
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Gilbert, who, incidentally, is president of 
Harrisburg Railways, one of the “guinea 


pigs” used for the experiment, stated : 


The purpose of the ATA consumer re- 
search program, in brief, was to dig down 
into the grass roots to find out why some 
people ride busses and why others do not. 
We wanted to find out what people thought 
of our services, our vehicles, our policies, 
and our employees. 

Some of the results confirm our own ad- 
vance judgments. Others are at complete 
variance with usually accepted ideas of what 
the public thinks about bus service. It is no 
overstatement to say that the committee is 
intensely gratified and somewhat amazed at 
the findings. We feel sure that the details, 
when released, will interest every transit 
company. 


Mr. Read explained the mechanics of 
the public opinion survey for industrial 
purposes which differ slightly from 
political surveys or straw votes to pre- 
determine election results. For example, 
while most people will readily tell whom 
they are going to vote for as President 
(if they have any choice), quite a few 
might be reticent about responding to 
more personal questions, such as whether 
they have one or two cars in the family 
and who drives them, etc. This means 
that the industry survey must phrase the 
questions very diplomatically in order to 
eliminate any disturbing implication. Re- 
ferring to some of the more general find- 
ings, Mr. Read stated in part: 


Most of the findings relate to these in- 
dividual cities solely, and therefore cannot 
be used as the basis for general conclusions 
by the whole industry. This is illustrated by 
the fact that many of the findings for Tren- 
ton varied sharply from those for Harris- 
burg. However, many of the survey results 
should give encouragement to progressive 
managements of all local transportation com- 
panies. 

For example, if there is still a belief in the 
industry that transit riding is solely necessity 
riding, caused by lack of an automobile, these 
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surveys show that, at least in Trenton and 
Harrisburg, this concept of local transporta- 
tion is erroneous. In both cities the busses 
are used at least once a week by more than 
half of the owners of automobiles. More- 
over, fully a third of the automobile owners 
use the bus often enough to justify buying 
a weekly pass. When bus riders were asked 
the reasons they had used the bus to take 
specific trips, almost half of all the riders 
mentioned reasons involving choice. By 
“choice” I mean reasons such as: taking the 
bus to avoid driving in traffic, to save time, to 
avoid parking problems, and to save money 
over the cost of operating their automobiles. 

Fundamentally, facts like these reported by 
the public, should be stimulating and en- 
couraging to transit company managements 
generally. This is especially true for another 
reason: That busses are chosen as a means 
of transportation by an important proportion 
of the people is a strong indication that the 
public will respond to effective merchandis- 
ing efforts applied to transit service in much 
the same way it responds to sound merchan- 
dising of products and services generally. 
Many merchandising pointers were produced 
by the surveys. 

For instance, the studies in both cities in- 
dicate that the public is more interested in 
frequency of service on present routes than 
it is in having additional new lines closer to 
home. In fact, it was found that people are 
more willing to walk several blocks to a bus 
stop if they can count on catching a bus 
quickly after they get there, than they are 
interested in having bus lines closer to their 
homes, but with less frequent service. 


O N the question of government owner- 
ship in the transit industry, Mr. 
Read said that in both of the cities sur- 
veyed, the public strongly believes the 
company is doing its best to provide good 
service. In one city, two-thirds of the 
people were definitely opposed to munici- 
pal ownership and only 15 per cent ven- 
tured the belief that local transit might 
be better handled by city operation. 
Furthermore, there was much more ap- 
proval of the way bus operators handled 
the public than the management might 
have thought. People questioned spoke 
favorably of the cleanliness and comfort 
of the busses and were not overcritical 
of noise or faulty ventilation. 

Mr. Read pointed to two strong argu- 
ments in favor of such public opinion 
surveys from the viewpoint of manage- 
ment: (1) Its absolute independence 
and objectivity which is likely to impress 
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the operating personnel than if th 
recommendation had simply come fron 
the “front office”; (2) such surveys ar 
not only qualitative but quantitative, |, 
other words, they not only estimate wha 
people like and what they dislike aboy 
the service, but reveal in actual percent. 
age figures just what proportion of the 
customers holds to each belief. 

Mr. Read observed, in connection with 
this second point, that whereas the poli- 
tician running for office can be quite 
satisfied if he gets a bare majority of the 
votes cast, an industry campaigning for 
public favor would be in a bad way if 
only a few more than half of its cus- 
tomers thought the company’s service 
was satisfactory. The survey also re. 
vealed, especially in Trenton, the need 
for advertising in connection with service 
angles. This was borne out by the erro- 
neous but prevailing belief expressed by 
people interviewed that they could not 
get a seat on busses during rush hours, 
This opinion came more from nonriders 
than regular riders, indicating the need 
for publicity to acquaint the people with 
the real facts. 


THER items of general concern to 

the transit industry were contained 

in the opening address at the ATA con- 
vention by its president, S. W. Green- 
land. With the outlook so uncertain, the 
ATA leader disclaimed any ability or 
disposition to make an industrial proph- 
ecy. “The best we can do,” he said, “is 
to weigh the favorable and unfavorable 
factors and hope for the best.” On the 
unfavorable side, Mr. Greenland noted: 


First of all, we operate under rates that 
are more or less fixed to an extent that pre- 
vents passing along to the consumer, in the 
price of the service we render, the cost ol 
additional taxes. 

Secondly, the principle of payroll taxes, 
which was adopted to finance the social secu- 
rity program, represents, from our point 0! 
view, the most burdensome method of dis 
tributing the cost. We have practically the 
highest ratio of payroll to gross revenues 0 
any industry in the country. In addition, un 
less merit rating in the unemployment part of 
the social security tax program is retained 
and extended, we who furnish our employees 
with highly stable work, are forced to con 
tribute through pooled taxes to the unem- 
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“JUST TELL HER THAT PETE VODER IS CALLING; AND IF A MAN 
ANSWERS, HANG UP” 


ployment benefit costs of other industries 
which are far more able than we to carry 
their own unemployment responsibilities. 
Finally, the principles upon which the ex- 
cess profit taxation adopted in connection 
with the rearmament program is based, 
again place a considerable part of the transit 
industry in an unfavorable position. We are 
not in a position to make any direct profits 
from government orders. On the contrary, 
it is more than likely that in some localities 
we shall be called upon to provide additional 
facilities and service under conditions that 
will prove very favorable if they succeed in 
justifying the out-of-pocket costs: involved. 


The speaker observed that during the 
base period used for calculation of the 
Federal excess profits, many transit com- 
panies were struggling desperately to re- 
place outmoded equipment and “profits” 
were accordingly abnormally low or ab- 
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sent entirely. Such companies are now 
faced with the prospect that after mak- 
ing such sacrifices for the investment in 
modernization, future earnings may be 
subject to taxation as “war profits,” 
simply by reason of the tax standards im- 
posed by the statute. Mr. Greenland said 
that in addition to taxes any trend 
towards increased material or labor costs 
would be particularly unfavorable to a 
utility industry, such as a transit com- 
pany, by reason of the fixed schedule of 
rates and the large ratio of labor costs to 
gross revenues. 


n the favorable side of the picture 
the ATA president noted that the 
transit industry has progressed in leaps 
and bounds during the last few years 
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with respect to technical improvements. 
With the wide variety of new style street 
cars, trolley coaches, gas and Diesel 
busses, the industry is in a better posi- 
tion than ever before to fit service to 
particular local requirements and win 
back public favor and patronage. Con- 
tinuing in this vein, Mr. Greenland 
stated : 


Not in years have conditions been so 
favorable as they are today for the financing 
of new equipment. Available idle funds are 
enormous and there is every evidence that 
capital is eager to invest in transit moderniza- 
tion. The terms upon which such financing 
can be arranged are very favorable and the 
interest rates offered are attractively low. 
With practically no major exceptions, ex- 
perience has shown that new equipment more 
than pays its way through the new business 
created—to say nothing of the incidental 
benefits in the way of improved public rela- 
tions, better operating performance, and re- 
duced operating and maintenance costs from 
which a modernized transit company bene- 
fits. There seems every reason to look for- 
ward to continued transit modernization at 
an accelerating rate during the next several 
years. 

The trend of the times, including the Fed- 
eral defense program, is already in the direc- 
tion of increased business tempo and reduced 
unemployment. This may be expected to have 
a favorable effect upon transit revenues. It 
seems generally agreed among those in posi- 
tion to judge, that the expansion of present 
industrial plants and the building of new 
plants incident to rearmament activity will 
have a much less direct effect upon the 
volume of transit riding than was experi- 
enced during the first World War. But 


through the quickening of general business 
activity, the development of new housing 
increased employment, and increased pay- 
rolls, the local transit industry may expect 
to benefit indirectly through increased 
volume of general travel. 


The speaker ventured the belief that 
the labor situation in the transit industry 
is more favorable today than it was in the 
first World War. He gave statistical 
comparisons to indicate that transit wage 
costs have reached a point where relative 
stability of the ratio of payroll to earn- 
ing capacity may be expected. 


O= features on the ATA program 
included an address on “A Codpera- 
tive Activity to Sell Transportation,” by 
Freeman Barnes, manager of sales pro- 
motion and advertising, lamp department 
of General Electric Company. He 
stressed codperation between the differ- 
ent utility industries such as in the mat- 
ter of the “Better Light—Better Sight” 
campaign. Charles Gordon, managing di- 
rector of the American Transit Associ- 
ation, reviewed the particular activities 
of the association’s offices in New York 
and Washington, which embrace not 
only a comprehensive routine but a num- 
ber of special duties, such as promotion 
of educational literature and a motion 
picture (done in color and sound, en- 
titled “People Come First”’), all designed 
to benefit the transportation companies. 
—F, X. W. 





New York Utility Men Ponder the Future 


A FUTURE clouded with uncertainty 
and complicated by a rising demand 
for service, accompanied by rising prices 
and taxes and increased government 
regulation, was the picture painted re- 
cently by Floyd L. Carlisle, chairman of 
the board of Consolidated Edison Com- 
pany of New York. Mr. Carlisle was ad- 
dressing the thirty-fifth annual conven- 
tion of the Empire State Gas and Elec- 
tric Association, held at the Westchester 
Country Club at Rye, New York, on Sep- 
tember 27th. 

In listing dangers that confront the in- 


dustry, Mr. Carlisle said that more than 
25 different taxes now had to be paid, 
that politicians made political capital of 
attacks on utilities, that new inventions 
might change power systems overnight, 
and that in case of war there was a possi- 
bility of government regimentation of the 
utilities, with a government agent “some 
day walking into our office and saying he 
is going to run our business from now 
on.” Moreover, he said, gas prices will be 
controlled to some extent by the competi- 
tive price of oil. : 
“If ledgers of utilities were reset in 
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accordance with some theories of de- 
reciation,” he said, “no company in the 
state would have funds for payment of 
common dividends.” 


HE Empire State meeting was high- 
T ighted by an interesting exchange 
of views between Mr. Carlisle and Chair- 
man Milo R. Maltbie of the New York 
Public Service Commission, also a guest 
speaker. Mr. Carlisle said that if there 
had been any “write ups” on the ledgers 
of utilities of New York state, or inade- 
quate reserves set aside for plant depreci- 
ation, it was done with the full approval 
of the state public service commission. It 
was on this point that issue was taken 
with Mr. Carlisle by Chairman Maltbie. 
Mr. Carlisle stated in part: 


There is only one purpose for our being 
in business. It is to render gas and electric 
service to the public, on a basis that is 
sound to us and sound to our customers. 
Now we are so jittery of regulations and 
taxes that to keep intent on our objective 
we must frequently reaffirm it. 

I can’t understand the reason for the con- 
troversy that has been stirred up over utili- 
ties. Since 1907 the companies have been 
under the strict supervision of the public 
service commission. We have built up a con- 
sumption of electricity in our state greater 
than that of any other place on earth. We 
have helped cities to grow and industry to 
flourish. 


Chairman Maltbie stated in the course 
of his subsequent address: 


Mr. Carlisle tells us that if inadequate 
reserves for depreciation exist, the public 
service commission is responsible. The fact 
of the matter is that as early as 1907 the 
commission recommended straight-line de- 
preciation accounting but companies in the 
Consolidated Edison system did not comply. 
An official of the company has since told 
me that they made a great mistake in not 
following our advice. 


Mr. Maltbie contended that Mr. Car- 
lisle had been mistaken in declaring that 
under straight-line depreciation account- 
ing no utility in the state would have 
funds for common dividends. Mr. Malt- 
bie continued : 

I envisage public utility securities as 100 


per cent investments, not speculations. You 
should aim for it, as such securities help 


you and help the public. No one knows what 
is going to happen to the public utilities, al- 
though we have seen what happened to the 
railroads. I remember when railroad men 
argued as you do—they said they would 
take care of depreciation when it arose. 

If you do not provide for depreciation 
you impair the standing of your company 
and depreciate its securities, just as if you 
had watered them in the first place. 


ANNIE Heineman, president of So- 
fina, a $2,292,000,000 utilities hold- 
ing company that had offices in Brussels, 
Belgium, discussed the effect of the war 
on European utilities. The destruction of 
power plants by bombings has been less 
serious than might be expected, he said. 
In Spain, he said, only slight damage was 
done to hydraulic works and transmis- 
sion lines in the civil war. The output of 
electricity in Barcelona now is within 90 
per cent of the 1939 figure, he said. 

Officials of companies in Belgium dis- 
mantled parts of their generators before 
the German invasion to prevent opera- 
tions by the Germans, Mr. Heineman 
continued, but many of them are again in 
operation. 

Sofina moved its offices to France and 
then to Lisbon, Portugal, after the inva- 
sion of Belgium, Mr. Heineman said. 
Since the outbreak of the war the com- 
pany has placed orders in this country for 
supplies costing $15,000,000, he added. 

Emmett F. Connely, president of the 
Investment Bankers Association of 
America, said a “seller’s market” now 
exists and that securities properly con- 
ceived would find a ready sale. After is- 
suing a warning against overpricing new 
securities, which would cause investors 
to become dissatisfied and often suspi- 
cious of future offerings, Mr. Connely 
said that the public has been educated to 
buy utility company bonds but that more 
“missionary work’ was necessary to 
convince the public to buy utility com- 
mon stocks with equal willingness. 

Irving K. Peck of Binghamton, new 
president of the association, presided at 
the meeting. About 300 members and 
friends attended the concluding session 
of the 2-day convention. 
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Democracy in Action 


econ at a time when even the stout- 
est believer in democracy must feel 
just a little nervous over its competitive 
performance against dictatorship, Pen- 
dleton Herring’s new book, entitled “The 
Politics of Democracy : American Parties 
in Action,” is a most timely contribution. 
But it would be a grave injustice to the 
excellence of this volume to pigeonhole 
it into a vaguely commendatory category 
with such a trite reviewer’s expression 
as “timely contribution.” 

Dr. Herring really takes apart the 
democratic form of government as it is 
actually practiced in America to see 
what makes it work—or fail to work. Is 
our party system feudal? Is the faith of 
the American people in their own will, as 
reflected in representative government, 
likely to betray them? What is there to 
the charge that democracy cannot cope 
either in military organization or eco- 
nomic regulation with the clock-work 
automatons of totalitarian systems? 

Dr. Herring weighs these questions 
and many others from the viewpoint of 
a practical, well-informed, and unemo- 
tional student of government. There is 
no flag waving in Dr. Herring’s analysis 
—no mystic eulogy about the necessity 
and inevitability of a God-willed trium- 
phant democratic system. The author 
frankly concedes that it is not only possi- 
ble but there is a good chance that, given 
enough rope, the voters might well pro- 
ceed to hang themselves under a demo- 
cratic system. On the other hand, the 
author has much to say in a sober and 
simple fashion that should put fresh 
courage in the hearts of doubting 
Thomases who have wondered whether 
democracy throughout the world is on 
its last legs and whether the struggle 
against dictatorship over a long range 
isn’t a forlorn hope. 


HE principal difficulty which de- 
mocracy as a system of government 
has been having lately, according to Dr. 
Herring, is the failure of peoples and 
governments to recognize that democ- 
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racy must change along with the times. 
Back in the relatively primitive era of 
colonial government, people could get 
along pretty well under almost any sys- 
tem. This was because the hand of goy- 
ernment, whether through the tax col- 
lector or the regulatory commission, or 
the Army or the Navy, rarely touched 
the average citizen. His principal prob- 
lem was to stay out of the hands of the 
police by remaining reasonably sober 
and industrious. 

But with the inevitable entry of goy- 
ernment into the field of economic regu- 
lation, these contacts between the citizen 
and his government have become more 
numerous, intricate, and occasionally ex- 
asperating. When the form of govern- 
ment is a democracy, the voters are 
tempted to use their ballots in such a way 
as to give expression to such exaspera- 
tion, rather than try to make democracy 
work, as well as rival government forms. 

In other words, there is such a thing 
as taking our democracy too much for 
granted—and losing sight of the grim 
truth that if democracy falls down on 
the job of government, dictatorship will 
pick up and use the same methods, only 
more drastically and without any special 
regard for popular approval at all. 

Dr. Herring sums this up in one ex- 
cellent passage: 


Democracy now makes a greater demand 
than ever before on men of intelligence and 
good will; but through the rule of law and 
the common acceptance of our procedural 
devices we have machinery and traditions 
for adjusting human passions and aspira- 
tions. The people march. Change is inevit- 
able. The future is unknowable, but men at 
some time are masters of their fate. The 
faith of democracy may not prove workable 
but it holds the clearest hope for civiliza- 
tion today. To a world threatened by Caesar- 
ism it has the courage to declare, “The fault, 
dear Brutus, lies not in our stars but in our- 
selves that we are underlings.” 


The author is philosophical without 
being cynical concerning the more ob- 
vious defects of our party system and 
professional politicians. The chapters en- 
titled “The Significance of Third Party 
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“MEADOWS, CALL THE CONSCRIPTION BUREAU AND ASK IF THE 


TRAINING CAMP HAS AC OR DC CURRENT” 


Activities’ and “Class Cleavages and 
Party Loyalties,” are masterly exposi- 
tions of political discourse. As against 
the ignorant devotion and unreasoning 
prejudice that the traditional party sys- 
tem has developed among the more be- 
nighted class of voters on some sections, 
the alternative of numerous parties which 
bring government by blocs and com- 
promises should serve only to recall the 
declining days of the unhappy Third 
Republic of France. 

He recognizes the danger while at the 
same time showing tolerant understand- 
ing of the fuss we make about elections. 
It is not a very edifying commentary on 
democracy that elocutionary skill at the 
microphone can outweigh more sub- 
stantial qualifications in the gentle art of 
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wooing the voters. But through all this 
perennial hullabaloo the voters manage 
over a long range to get what they want 
without too many costly mistakes. 

Dr. Herring compares our political 
contest to the ancient Chinese warfare 
in which both sides made terrible faces 
at each other and bloodcurdling screams 
and manufactured noises, but “when the 
dust of battle cleared away, the carnage 
was usually found to be negligible.” 

In short, the voice of the people may 
not necessarily be the voice of God, but 
it seems to be the nearest thing to it 
which the world has to offer today. Sum- 
ming up, Dr. Herring’s volume suggests 
a modern-day, streamlined version of 
Lord Bryce’s “The American Common- 
wealth,” and it compares favorably with 
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similar outstanding works on the sub- 
ject of American political science. 


THE Poxrtics or Democracy: Americay 
Parties IN Action. By Pendleton Herring 
W. W. Norton & Co., New York. 1940, Prig 
$3.75. 468 pp. 





How to X-ray Public Utility Securities 


Fes growth of a profession or techni- 
cal calling—however specialized 
and narrow—is usually accompanied by 
a corresponding production of books and 
articles dealing with such work. But 
when we stop to think of the length of 
time in which the analysis of public 
utility securities has been a specialty of 
business economics, and when we con- 
sider the increasing importance of such 
work to large institutional investors, the 
small amount of literature on the subject 
is quite surprising. 

Public utility securities have long oc- 
cupied a substantial position in the port- 
folios of insurance companies and simi- 
lar large-scale investors in long-term 
commitments. They have grown to rely 
more and more on the verdict of security 
experts familiar with the characteristics 
of utility finance. Colleges of business ad- 
ministration have recognized this rising 
opportunity for professional employment 
by offering special courses and training 
designed to acquaint the student of busi- 
ness economics with the peculiarities of 
the capital structure underlying regulated 
companies engaged in public service. But 
books designed for general consumption 
and articles other than classroom texts 
have not been frequent. 


RECENT volume entitled “Public 
Utility Security Analysis,” by John 
F. Childs and Francis Woodbridge, is 
therefore a welcome contribution. It is a 
practical and readable book. Practical, 
because it gets right into the mechanics of 
how to tell a good risk from a poor one 
without formality, and disposes of the 
subject in little more than 100 pages. It 
is readable because of its simple style and 
common sense exposition of what is es- 
sentially a complicated subject. 
It does not follow from this that one 
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can pick up this little volume by Messrs, 
Childs and Woodbridge and become an 
experienced utility analyst in one read- 
ing; any more than one can learn how to 
play the violin by simply reading a book 
on the subject. But there are, roughly, 
three classes of people who will find 
“Public Utility Security Analysis” of ex. 
ceptional value. First, there is the indi- 
vidual investor or company official whose 
investigation into the subject, however 
casual, is motivated by a desire to get a 
clear picture in his mind of just how 
utility securities are tested by the experts, 
Then there is the more serious student of 
the subject who, part way through his 
training, feels the need for retiring toa 
vantage point to see the forest instead of 
the trees ever so often. 

Finally, there is the old and experi- 
enced hand at X-raying utility securities, 
who will probably find in this book a 
number of excuses for argument because 
of the notorious predilection of all utility 
analysts for argument when talking shop. 
Since this is probably a form of esoteric 
enjoyment for this species, their experi- 
ence with the plain handbook of Messrs. 
Childs and Woodbridge will probably 
come under the heading of “good of the 
order.” 


ib Bor authors develop the subject in 
a sequence of chapters which ex- 
plain, respectively, (1) how to apply the 
“simple earnings tests”; (2) how to use 
and how not to use an operating company 
income statement; (3) ditto for the op- 
erating company balance sheet; (4) @ 
brief and, consequently, rather superi- 
cial description of utility rate regulation; 
(5) ditto for franchises, competition, and 
commission regulation generally ; (6) f- 
nancial distinctions peculiar to different 
types of utilities ; (7) financial peculiar 
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ties of holding companies; (8) sample 
analysis work—the Southern California 
Edison and Iowa Public Service being 
used as models. 

There are two appendices on “unit 
cost valuation” and “useful reference 
material,” respectively, which are so 
brief as to be rather sketchy. 

Since every professional analyst has 
his own ideas about the various factors 
to be considered in appraising utility se- 
curities, and the relative weight to be as- 
signed to each, it would be idle to attempt 
any dogmatic judgment, by way of re- 
view, on the steps taken by these authors. 
They do not, for example, give much at- 
tention to the overall “political factor.” 
They may be right in this. 

Perhaps there are some people on Wall 


Street who see too much association be- 
tween the prospect of utility earnings and 
the election of more Republican Con- 
gressmen. But it goes to show that there 
are a number of opportunities in this 
volume to pick a quarrel, if that is what 
one is looking for and has his own pre- 
conceived notions. Suffice it to say that 
the authors do seem to have touched all 
the bases in the conventional style of 
analyzing utility securities, and have done 
it briefly and clearly. For this much 
alone there is ample justification for the 
Childs-Woodbridge contribution. 

—F. X. W. 


Pusiic Utitiry Security ANAtysts. By John 
F. Childs and Francis Woodbridge. Barron’s 
Book Dept., 30 Kilby Street, Boston, Mass. 
Price $1.50. 





Notes on Recent Publications 


Comes THE Rapio Revotution. By Samuel 
Lubell. The Saturday Evening Post. July 
6, 1940. 


Construction Cost INDEXES For UTiLity IN- 
pustries. By C. Emery Troxel. The Journal 
of Land & Public Utility Economics. Au- 
gust, 1940. 

Opening with a discussion of the legality 
and possible uses of indexes for utility valu- 
ation work (particularly with reference to 
the Supreme Court’s decision in Chesapeake 
& Potomac Telephone Co. v. West, 295 
US 662), Professor C. Emery Troxel of 
Wayne University analyzes the comparative 
accuracy and value of 15 construction cost 
indexes for public utility industries. These 
include: The Lambert, Handy, Richey, and 
ICC indexes for electric plants, gas plants, 
water, street railways, telephone and tele- 
graph, and railroad lines—also the general 
construction indexes published by Engineer- 
ing News-Record. There is a comparison 
table classified according to the type of 
utility construction cost from 1913 to 1938, 
inclusive. 


CorporaATE TAXES AND THE ASSESSMENT OF 
Utuiry OPERATING Property. By James W. 
Martin. The Journal of Land & Public 
Utility Economics. August, 1940. 


Tue Story BEHIND Your Execrric AND Gas 
Bit. Consolidated Edison Company of 
New York, Inc. New York, N. Y. 

In an effort to reduce to an absolute mini- 
mum any misunderstanding, on the part of 


customers, of the monthly gas and electric 
bills, the commercial relations department 
of the Consolidated Edison system companies 
has issued about 300,000 copies of a booklet 
called “The Story behind Your Electric and 
Gas Bill,’ which will be distributed by serv- 
ice clerks in the district offices. Similar 
booklets are being prepared for use in 
Queens by the New York & Queens Electric 
Light & Power Company, and in Brooklyn 
by the Brooklyn Edison Company, both of 
which are part of the Consolidated Edison 
system. 

The records of the commercial depart- 
ment show that most of the complaints from 
customers are concerned with bills which 
they consider to be too high and that most 
of these complaints, according to the record, 
turn out to be based on a lack of under- 
standing of what causes variation in con- 
sumption from month to month and the cus- 
tomer’s inability to check his own meter 
readings and bills before making a com- 
plaint. 

The introduction states plainly the idea the 
company has in mind: “The tens of thou- 
sands of men and women who work to sup- 
ply electricity and gas to New York—the 
greatest city in the world—take their re- 
sponsibility very seriously. Reading meters 
and making sure that we send you correct 
bills are only part of our business—but a 
very important part. We hope that this 
little book will give you a better under- 
standing of your bill for utility service, as 
well as of the company, and the men and 
women who provide that service.” 
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The March of 
Events 


AGA Holds Largest Meet 


a by approximately 2,500 attending 
executives and department heads to be 
the most significant meeting since the first 
World War, the American Gas Association 
opened its twenty-second annual convention 
at Atlantic City, New Jersey, October 7th. On 
the eve of the opening, Alexander Forward, 
managing director of the association, reviewed 
the progress made in gas appliance sales during 
1939. Pointing to the future utilization of gas 
as a chemical raw material, Major Forward 
said the annual volume of gas used in chemical 
processes now amounts to 350,000,000,000 
cubic feet. 

At the opening session, E. F. Schmidt, chair- 
man of the natural gas section, outlined the 
role that the natural gas industry expects to 
fill in the rearmament and national defense 
program. Mr. Schmidt, who is also vice presi- 
dent and operating manager of the Lone Star 
Gas Company of Dallas, Texas, presided over 
the day’s activities, during which attention was 
called to two recently discovered scientific and 
engineering developments. One of these was a 
process which will make possible the reduction 
of natural gas to a liquid state to be stored in 
especially designed tanks for reconversion into 
gas during midwinter peak demands. 

The process was explained by Dr. R. W. 
Miller and John A. Clark, chief engineers of 
the Hope Natural Gas Company of Pitts- 
burgh. 

Another recent improvement, explained by 
Mr. Schmidt, was the aid which the natural 
gas industry is prepared to give to the defense 
program in the manufacture of aviation gaso- 
line and in natural gas processing at low cost 
of a recently discovered stabilizing base of 
military explosives. 

On October 8th was held the first general ses- 
sion of the convention which was presided over 
by the president, Walter C. Beckjord, who is 
vice president and general manager of the Co- 
lumbia Gas & Electric Corporation. Mr. Beck- 
jord urged the industry to invest in more pro- 
motional work, pointing out that gas utilities 
spent less than 3 per cent of their gross rev- 
enues last year on promotion campaigns. 

The guest speaker at the opening general 
session was Dr. Harold G. Moulton, president 
of Brookings Institution, who discussed the 
possible effect on our economy which might 
result from the national defense program 
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and economic adjustments which will neces- 
sarily follow the present conflict. Most of 
our difficulties will arise, said Dr. Moulton, 
not so much from totalitarian industrial com- 
petition in international markets as from re- 
stricted purchasing power of an impoverished 
Europe, which would demoralize any market. 
In this respect he said that there would seem 
to be no sound basis for the fear that in the 
post-war period Europe’s competitive position 
would become stronger than that of the United 
States. 

T. J. Strickler, vice president and general 
manager of the Kansas City Gas Company, a 
Cities Service Company property, was elected 
president of the association to succeed Mr, 
Beckjord. The first vice presidency went to 
George F. Mitchell, head of the Peoples Gas 
Light & Coke Company, while the second vice 
presidency went to George S. Hawley, president 
of the Bridgeport (Conn.) Gas Light Com- 
pany. Ernest R. Acker, president of the Cen- 
tral Hudson Gas & Electric Corporation, was 
reélected treasurer. 

The session also heard from P. T. Dashiell, 
vice president of the Philadelphia Gas Works 
Company, who warned gas utilities concerning 
methods to be used to protect themselves 
against sabotage by subversive elements. The 
gas industry, he said, can supply from 16 to 
25 per cent of all the toluol, a gas by-product, 
which may be required in the manufacture of 
TNT. Dean John T. Madden of New York 
University, discussed the relationship between 
government and business in an address before 
the accounting section on October 8th. 

Allan M. Pope, president of the First Boston 
Corporation, warned, at the second general 
session on October 9th, that the United States 
would be turned into a totalitarian state if it 
becomes involved in the European war. Citing 
examples of belligerent nations, he declared 
that all enterprise would have to be carried 
on by the government because otherwise there 
would be no enterprise since all profit would 
go to the state. 

Franklin T. Rainey, chairman of the indus- 
trial gas section of the association and gen- 
eral sales manager of the Ohio Fuel Gas Com- 
pany, told the delegates that the industry must 
extend its facilities and personnel far beyond 
that required during peacetime. J. F. Leinroth 
of the Public Service Electric & Gas Company 
of Newark, New Jersey, said the industry must 
step up its production facilities so it can turn 
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out a maximum number of units in a minimum 
of time. , , 

Major Forward, managing director of the 
association, voiced opposition to the proposal 
of the Federal government to establish a de- 
partment in the interest of the consumers at 
a breakfast meeting of the home service di- 
rectors of member gas companies. John H. Van 
Deventer, editor of Iron Age, held government 
policies responsible for the present scarcity of 
skilled labor. 

In the closing sessions on October 10th, Dr. 
Harvey N. Davis, president of the Stevens In- 
stitute of Technology, criticized those who hold 
the belief that prosperity can be obtained by 
political reform instead of increased produc- 
tion. Unless the maximum of voters learn that 
there is no substitute for hard work as a basis 
for high living standards, he said, that fact 
may be brought home to them in drastic form. 

Dr. Willis H. Carrier, chairman of the Car- 
rier Corporation, reviewed progress of the gas 
industry in the air-conditioning field, while 
Elmo Roper, director of public opinion surveys 
of Fortune magazine, told the delegates that 
the industry’s product was “better than the in- 
dustry as a whole.” The gas industry, Mr. 
Roper said, must unite to convince the public 
that it is associated with progress and must 
meet growing competition by increased adver- 
tising and promotion. 

Herman A. Russell, president of the Roches- 
ter Gas & Electric Corporation, received the 
Charles A. Munro award for the “most out- 
standing contribution” to the industry in the 
last year. Thomas J. Strickler, newly elected 
president, closed the convention on an optimis- 
tic note, stressing the preparedness and enthusi- 
asm of the industry in backing national defense 
needs. The time and place of the next annual 
meeting was left for subsequent decision by a 
special committee. 


Raver Pleads for Peace 


PPEALING for an end to “bickering” between 
private and public interests, Paul J. 
Raver, Bonneville Administrator, told the 
Snohomish County (Wash.) Chamber of 
Commerce recently, “My No. 1 problem is the 
public utility district situation.” 

He urged that public and private power 
agencies get down to practicalities and arrange 
to “pay off on a legitimate basis and get this 
thing going to serve a market of from 400,000 
to 600,000 kilowatt hours.” 

Unless the public and private interests can 
solve the stalemate, Bonneville power will have 
to come into the Puget sound region over pri- 
vate lines, he said. He urged Northwest citi- 
zens to recognize that public power is destined 
fundamentally to strengthen industry, not to 
undermine it. 

He warned that unless the Umatilla project 
on the Columbia river is started and completed 
by 1950, the Pacific Northwest would face a 
power shortage, despite the Bonneville and 
Grand Coulee developments. 


Chambers Hit St. Lawrence Plan 


PPOSITION to the proposal to establish a 

government-owned and operated power 
peones on the St. Lawrence river was voiced 
y the Natural Resources Committee of the 
Chamber of Commerce of the United States 
last month. 

The committee, headed by James D. Francis 
of Huntington, West Virginia, declared there 
was “every indication” the government was 
moving in the direction of such a development. 
He stated: 

“At this time such an undertaking appears 
unwise. Adequate steam power can be devel- 
oped by private industry in much less time 
and at much less expense than it would take 
to develop the dams and generating structures 
necessary to utilize the water power on the St. 
Lawrence. 

“The heavy burden of expense already in- 
curred by the public for defense with its fu- 
ture toll of taxes should not be increased by 
government projects that are unnecessary and 
that as a practical matter would retard rather 
than hasten the defense program.” 

Contending that there is no present acknowl- 
edged shortage of power on either side of the 
border today and that, if there were, the pro- 
jected St. Lawrence power development could 
not be made available for some years to come, 
the report continued in part: 

“The chamber has no knowledge of reports 
that industrial Canada, due to war-time de- 
mands, is now suffering from a shortage of 
electric power or that in the near future the 
construction of additional plants for making 
war supplies will overtax the facilities of ex- 
isting sources of power. Certainly, there is no 
present or prospective shortage of power on 
the American side of the territory which the 
proposed St. Lawrence hydroelectric develop- 
ment would serve.” 


SEC Submits Study of Owner- 
ship of Industry 


ey Securities and Exchange Commission 
study of “the distribution of ownership in 
the 200 largest nonfinancial corporations,” was 
recently submitted to the Temporary National 
Economic Committee without any recom- 
mendations whatsoever. 

This announcement was made on October 
2nd by Senator O’Mahoney, TNEC chairman, 
who characterized the SEC’s report as “in- 
formation bearing upon the problems of con- 
centration of economic power.” Senator O’Ma- 
honey said the TNEC had not “officially” ac- 
cepted the report; that the committee had 
planned to hold it until companies involved had 
been given an opportunity to study it and 
make a reply, if they desired to do so; and, 
that he was making a statement on the report 
at the time only because of its “premature” 
publication in news stories. 
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He said the 200 corporations covered by the 
SEC study account for the bulk of activity in 


manufacturing, mining, electric and gas utili- 
ties, transportation, and communications, 


Arizona 


City Joins Fight 


HE city of Phoenix, together with other 
municipalities in Arizona, was said to be 
taking concerted action to oppose the proposed 
initiative measure on the general election bal- 
lot to place municipal utilities under control of 
the state corporation commission. At its meet- 
ing on October Ist, the city commission au- 
thorized payment of $1,637 to the Arizona Mu- 
nicipal League to help finance the campaign 
against the proposed measure. 
The sum was a special assessment made on 


the basis of the city’s population, and all other 

incorporated municipalities of the state were 

— to be sharing in the campaign on the same 
asis. 

Phoenix officials declared that adoption of 
the measure would place the city as well as 
other municipalities under further encroach. 
ing domination of state political agencies, 
They further asserted passage of the measure 
practically would put the city out of the water 
utility business, from which it derives much 
revenue used in cutting down tax levies, and 
would mean the end of 5-cent car and bus fare. 


Arkansas 


Electric Rates Reduced 


HE Hope city council on October 1st voted 
to reduce electric rates of the municipally 
owned water and light plant at a saving of ap- 
proximately $10,391 to the city consumers. 
The reduction, made possible because low- 
cost gas fuel now is furnished to the plant by 
the Louisiana-Nevada Transit Company pipe 
line from Cotton Valley, Louisiana, was re- 
quested September 24th by Mayor W. S. At- 
kins. The reduction, the first in thirty years 
that will affect every consumer, became effec- 
tive October 15th. 


Not Liable for Sales Tax 


EMBERS of rural electrification coGpera- 

tives are not liable for state sales tax on 
electric power bills, Chancellor Dodge ruled 
recently, granting a petition of the Ozark 
Rural Electric Codperative for an injunction 
to prevent state Revenue Commissioner Z. M. 
McCarroll from collecting the tax on its sales 
to consumers. 

The plaintiff contended that Act 342 of 1937 
exempted electric codperatives from payment 
of the sales tax. Chancellor Dodge dismissed 
a demurrer filed by lawyers for the revenue 
commissioner. The decision was to be ap- 
pealed to the state supreme court. The co- 
Operative operates in Washington, Benton, and 
Madison counties, 


Natural Gas Rates Lowered 


EDUCED natural gas rates to 36,000 consum- 
R ers in Arkansas were ordered by the state 
utilities commission and accepted by the Ark- 
ansas Louisiana Gas Company on October Ist. 

The company will refund $500,000 to cus- 
tomers retroactive to January 1, 1938, and the 
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lower rates are estimated to effect a saving of 
$547,000 annually in the state. 

The revised rates will go into effect Novem- 
ber 1st. The commission said refund checks 
to individual customers would be mailed prior 
to December 3lst. Company accountants must 
check 1,500,000 monthly bills over the 1938-40 
period to determine the amount due each con- 
sumer. 

Estimated annual rate reductions are divided 
into the following classifications: Residential, 
$312,000; commercial, $95,000; industrial, city 
distribution, $15,000; industrial, main line, 
$100,000; Hot Springs city gate, $25,000. 

The new residential and commercial rates 
will eliminate the service charge and use a 
minimum bill type of rate. A 10 per cent pen- 
alty, not to exceed 50 cents a month, will apply 
for failure to make prompt payment. 

The new residential rates are as follows: 
First 1,000 cubic feet, or less, $1; next 9,000, 
45 cents per thousand; next 15,000, 35 cents 
per thousand; excess, 25 cents. Minimum 
monthly bill $1. 


Dam Designed for Power Use 


ONSTRUCTION at the Norfolk dam will not 

be halted by the failure of Congress to 
appropriate money for other Arkansas flood- 
control projects, Lieutenant Colonel Stanley 
L. Scott, acting Southwest division engineer, 
said last month. 

The dam is being constructed with pen- 
stocks so it may be easily converted into a 
power project but no power-producing ma- 
chinery will be installed. The appropriation 
under which the dam is being built is strictly 
for a flood-control project, Colonel Scott said. 

The entire White river basin has been al- 
lotted $25,000,000 for flood-control work. Of 
this amount, the Clearwater dam will cost ap- 
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proximately $9,900,000. Certain sums have 
been expended in survey work and preliminary 
plans for other projects for which no appro- 


priation has been made. The balance will be 
used at Norfolk. The dam will be built as 
high as funds permit. 


lowa 


Dam Backers Hit Railroad 


——-* of the proposed Moscow dam 
recently accused the Rock Island Railroad 
and Iowa coal interests of “having private axes 
to grind” in their opposition to the $3,500,000 
project. 

Glenn D. Kelly, of Davenport, attorney for 
the project, filed a reply to objections submit- 
ted recently to the executive council. He said 
all of these objections “add up to an exhilarat- 
ing farce based and bottomed on pure non- 
sense,” 

Kelly pointed out that the dam supporters 
had filed adequate plans and he stood by his 
original figures as to the area which would be 


flooded. He denied the state conservation 
commission had any jurisdiction over the 
project, and denied the state law requires 
ownership of real estate affected by the dam. 

Replying to the contention that the project 
would displace considerable Iowa coal, Kelly 
said there was little Iowa coal used in the 
particular area. He said most of the coal used 
was from Illinois. He explained further that 
the dam area was deficient in electricity and 
said that the feasibility of the project finan- 
cially had been shown through willingness of 
a Chicago bond firm to handle its bonds. 

He reiterated that the project would be made 
to comply with any or all conditions under 
which it would be sanctioned. 


Kentucky 


REA Co-ops Refuse to Pay 
Taxes 


A POINT-BLANK refusal to pay taxes assessed 


Jurisdiction Challenged 


HE question of whether the state public 

service commission can force a utility in 
receivership to sell gas to another utility with 
an inadequate supply was scheduled to be 
argued at Frankfort on October 15th before 
the commission. 

The problem posed by refusal of Ben Wil- 
liamson, Jr., trustee of the Inland Gas Cor- 
poration at Ashland, to sell gas to the Eureka 
Gas Company at Olive Hill was said to have 
presented the commission with its first situa- 
tion of this kind. Assistant Attorney General 
J. W. Jones will represent the commission at 
the hearing. The case also was the commis- 
sion’s first involving a Federal receivership on 
the opposing side. 

The Inland Gas Corporation, Jones ex- 
plained, took the position that it is not within 
the jurisdiction of the commission because it 
was organized as a private utility instead of 
for serving the public. The corporation orig- 
inally served large industrial users in the Ash- 
land area, but more recently has served such 
places as public schools, restaurants, hotels, 
roadhouses, numerous farmhouses along its 
pipe lines, and at least one large customer in 
Olive Hill, Jones said. 

The corporation has been in receivership in 
Federal court since 1935, but a reorganization 
plan due this year was postponed from May 
Ist to September Ist, then to December 31st. 

Meanwhile, Jones said, residents of Olive 
Hill have been importuning the commission to 
force the Ashland utility to furnish them an 
adequate supply through a connection with 
their local company. 
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by Commissioner of Revenue H. Clyde 
Reeves against the 20 rural electric codpera- 
tives in the state was announced recently by 
the Kentucky Association of Rural Electrifi- 
cation Administration Directors. 

In a letter to Governor Keen Johnson, dated 
from Hopkinsville September 26th, the direc- 
tors said they had voted unanimously not to 
bring suit to test the constitutionality of § 27 of 
the state REA Act, which exempts the non- 
profit codperatives from the property tax, and 
announced that “these codperatives will not 
pay such tax.” 

Reeves subsequently stated that he expected 
suits would be filed to collect taxes on tangible 
personal property of the rural electric codp- 
eratives if they failed to pay them. While the 
state act authorizing the codperatives ex- 
empted them from a property tax, Reeves said, 
“the state Constitution specifically prohibits 
any exemptions except for churches and a few 
other institutions named in the Constitution.” 


Rate Cut Impossible 


REDUCTION in Lexington’s gas rate would 
A be impossible under present conditions, 
T. J. Tonkin, Jr., vice president and general 
manager of the Central Kentucky Natural Gas 
Company, told city commissioners at a con- 
ference on September 30th. 

The conference was called by the commis- 
sioners, at the suggestion of Commissioner 
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Dan Regan, to discuss with gas company offi- 
cials the possibility of a reduction in the rate 
and an increase in the city’s gas pressure. 
Tonkin told the board net profits of his com- 
pany for 1939 totaled only about $16,000 al- 
though it did business of $1,000,000. As a re- 


sult, he said, the company felt that it should 
have a rate increase rather than a reduction, 

He admitted the company had had trouble 
at times with low gas pressure, but declared 
every effort had been made to correct this 
trouble. 


& 
M ichigan 


DSR Campaign 


we of the Detroit Street Railway 
Commission recently pleaded for codp- 
eration and harmony in the city’s fight against 
State Proposal No. 3, which would place con- 
trol of the DSR’s suburban operations in the 
hands of the state public service commission. 

In a hearing last month before the city 
council, the DSR commissioners answered a 
resolution passed by the Detroit and Wayne 
County Federation of Labor condemning the 


commission for alleged failure to prosecute the 
campaign with sufficient vigor. Samuel T, Gil- 
bert, commission president, assured the coun- 
cil that “the campaign will be strenuously 
pushed.” The commission, he said, was map- 
ping out in detail the work to be done. For 
psychological effect, Gilbert said the most ef- 
fective aspects had been withheld until the 
proper time. 

The council approved the printing of 2,000,- 
000 to 5,000,000 pamphlets pushing the city’s 
campaign. 


New York 


Utilities Prepared 


T HE gas and electric industry of New York 
is better prepared now than ever before 
to meet all demands made upon it for national 
defense services, Edward P. Prezzano, retir- 
ing president of the Empire State Gas and 
Electric Association, told 180 members of the 
organization at their thirty-fifth annual con- 
vention at Rye last month. 

Mr. Prezzano, president of the Westchester 
Lighting Company and an official of the Con- 
solidated Edison Company, declared that both 
in facilities and trained personnel the industry 
was ready for defense work and to pledge its 
efforts “to maintain the American concept of 
ony with freedom and opportunity to 
all. 

Irving K. Peck of Binghamton was in- 
stalled as the new president of the association. 


Loses “Union Shop” Case 


HE suit brought against the New York 
City Board of Transportation in an effort 
to obtain a court ruling on the validity of the 
“union shop” clause in the labor contract as- 


sumed by the city when it took over the Inter- 
borough Transit system under unification, was 
dismissed by State Supreme Court Justice 
Aron Steuer, it was disclosed recently. 

The action, seeking a declaratory judgment 
on the “union shop” issue, was begun in July 
by Edward Maguire, the Bronx, a station 
agent on the IRT division of the New York 
City Transit System, just after he had re- 
signed from the Transport Workers Union, 
the CIO affiliate whose contract with the In- 
terborough was assumed by the city under uni- 
fication. Mr. Maguire declared that he had 
been unable to get the Board of Transporta- 
tion to tell him whether he would be dismissed 
because of the contract clause that requires 
IRT division employees to be union members 
in good standing. 

Justice Steuer’s ruling was said to leave the 
basic question of the “union shop,” as well as 
numerous other points involved in the con- 
tract, for future settlement, either through 
litigation on the merits or in connection with 
negotiations for renewal of the contract, which 
expires June 30, 1941. Exactly the same ques- 
tions are involved in the union’s contract with 
the B-MT, likewise assumed by the city. 


ip 
Ohio 


FPC to Hold Hearings 


HE Federal Power Commission, sitting en 
banc, will hold a public hearing on No- 
vember 20th on the joint motion of the cities 
of Cleveland and Akron for an immediate 
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order directing a reduction of approximately 
$662,000 per year in the rates for natural gas 
sold by the Hope Natural Gas Company to its 
affiliate, the East Ohio Gas Company, for re- 
sale in the two cities. : 

The commission directed that main briefs in 
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the case shall be filed by November 1st, and 
reply briefs within ten days following. 
Consolidated proceedings concerning rates 
charged by the Hope Company to various dis- 
tributors have been in progress before the 
commission for some time. The company com- 
pleted its evidence-in-chief at public hearings 
held at Clarksburg, West Virginia, and it is 


upon the basis of the company’s own testimony 
that the two Ohio cities are seeking an imme- 
diate order of the commission reducing 
rates. 

The Hope Company, answering the com- 
plaints filed against it, has denied that the price 
for natural gas sold to the East Ohio Com- 
pany is unreasonable or discriminatory. 


Oklahoma 


Opposed to Federal Regulation 


EFoRD Bond, chairman of the state corpora- 
R tion commission, recently told 120 utility 
men he was “opposed to Federal regulation of 
the natural resources of a state.” He punctu- 
ated his criticism with praise of the “codpera- 
tion between gas companies and the commis- 
sion. 

Chairman Bond addressed the annual meet- 
ing of the gas division of the Oklahoma Utili- 
ties Association at Oklahoma City. His criti- 
cism of Federal regulation came extempo- 
raneously when he was introduced. He said in 
many instances he believes the Federal govern- 
ment is without the constitutional right to 
regulate resources. 

Bond declared “our laws must grow and de- 
velop to keep pace with the industry of the 
state. Industry is entitled to the best rules and 
laws that can be devised.” The money “the 
commission has saved is the best evidence of 
its honesty and efficiency” in government. After 
the meeting he pointed to voluntary reductions 
and compromises that have “saved the con- 
sumers a million dollars in the last year” as 
evidence of the codperation the commission 
is receiving. 


GRDA Heads Charge Delay 


| Soe M. Marx, Grand River dam engi- 
neer, on October Ist denied a charge by 
the Grand River Dam Authority that there 
had been “needless delay” in connection with 
several important phases of the big power 
project. 

In a letter to. the authority, Marx declared 
the charge was “unreasonable and unjust” and 
added that Public Works Administration rep- 
resentatives on the job were interested “only 
in doing a good job and getting the project 
completed.” 

In making its charge, the authority referred 
in particular to requested approval by PWA 
of a $2,000,000 contract to supply power to the 
Oklahoma Gas & Electric Company and of an 
application for a final additional loan and 
grant of $2,000,000. It contended action on 
these and other matters was long overdue. 

Meanwhile, the GRDA made its semiannual 
interest payment of $231,230 on the $22,750,000 
project but announced that the payment 
brought the cash fund below the figure neces- 
sary to finish paying for the structure. The 
authority is depending on the $2,000,000 loan 
and grant to complete financing of the project. 


Pennsylvania 


AG&E Report Published 


HE Federal Power Commission and the 

Pennsylvania Public Utility Commission 
on September 28th made public the trial ex- 
aminers’ report of their joint case against the 
Associated Gas & Electric Company and its 
six operating firms in the state. 

The PUC’s predecessor, the public service 
commission, instituted the case in 1935 to se- 
cure books and records removed from the state 
by AG&E, and was joined in the proceedings 
a year later by the FPC. The ensuing investi- 
gation led to bankruptcy for the far-flung 
utilities empire and indictment for Federal 
law violations of its head, Howard C. Hopson. 

The state commission announced it would 
reopen its case against the operating com- 
panies on strength of the report, which said 
“the practices and schemes employed in setting 


up, directing, and operating this (AG&E) sys- 
tem were contrary to practically every purpose 
and objective . . . of the Federal Power Act 
and Public Utility Holding Company Act of 
1935, as well as to the principles that should 
govern operation of public utilities.” 

e PUC on September 30th voted unani- 
mously to refer to its law and accounting bu- 
reaus for “action” the report of the FPC. The 
report charged the holding companies with 
piping $5,000,000 of “unjustified profit” away 
from Pennsylvania consumers in the last dec- 
ade in so-called “service charges.” Nearly $1,- 
000,000 of this money, the report declared, was 
collected to finance the unsuccessful lobby 
against the Wheeler-Rayburn holding company 
“death sentence” legislation in Congress. 

At the instigation of Commissioner Richard 
J. Beamish, the commission adopted without 
dissent the FPC’s 501-page report. 
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South Carolina 


Lack of Power Bars Industry 


ouTH Carolina is unable to do its “full and 
appropriate part” in the industrial phase 
of the national defense program because of 
the lack of sufficient electric power in the east- 
ern and lower sections of the state, it was dis- 
closed recently in a joint statement issued by 
Governor Burnet R. Maybank, ex-officio chair- 
man, and Dr. William P. Jacobs, chairman, of 
the state council for national defense. 

The statement said large industries which 
have gone elsewhere could have been brought 
to South Carolina if sufficient electric energy 
in the specified sections of the state had been 
available. As a result of this situation, Gov- 
ernor Maybank said a new move was on to 
have construction work on the Santee-Cooper 
hydroelectric project greatly accelerated. 


Transfer of Lines 


 % HE expectation is that all electric lines 
built by the central state Rural Electrifi- 
cation Authority will have been transferred to 
the several electric codperative associations in 
the state by January Ist, Governor Burnet R. 
Maybank, chairman of the REA, said recently. 
The governor made this announcement after a 
meeting of the board of directors of the REA 
in his office. 

He said that “an additional allotment of 
funds from Washington” was expected for the 


South Carolina codperatives. The governor 
explained that transfers are made as additional 
funds are received, as the new lines erected by 
the codperatives are tied in with the lines aj- 
ready built and which are gradually to be 
taken over from the state REA by the codp- 
eratives. (All new construction of rural lines 
in the state with Federal funds is now being 
done by the cooperatives, and not by the cen- 
tral REA.) 

At the meeting of the board of directors on 
October Ist, the central REA was authorized 
to proceed with putting the cold storage plant 
it has purchased in Columbia in operating 
condition. 


Payment on Track Deal Made 


F IRST payment of the cash settlement of $97,- 
800 in lieu of removing street car tracks 
was made to the city of Columbia on Septem- 
ber 30th by the South Carolina Electric & Gas 
Company. The payment amounted to $20,- 
466.36. 

The agreement provided for the first pay- 
ment to be made November Ist. 

A second payment of $20,000 is due January 
ee the balance is due on or before June 1, 

The sum agreed to be paid the city was 
$100,000, but the company deducted $2,200 that 
ae a spent on removing tracks on five city 

ocks, 


Tennessee 


Natural Gas Assured 


* agreement assuring natural gas for Chat- 

tanooga by next April was announced at 
a Federal Power Commission hearing at 
Washington on September 27th. The agree- 
ment between the Southern Natural Gas Com- 
pany and the Chattanooga Gas Company, local 
distributor, was made subject to approval of 
rates submitted to the Tennessee Railroad and 
Public Utilities Commission. 


A. J. Goss, vice president and general man- 
ager of the Chattanooga Gas Company, said 
the proposed rates would mean an annual sav- 
ings of $135,000 a year to present consumers 
of gas in the area of the city of Chatta- 
nooga. 

The announcement came during considera- 
tion of the application of the Tennessee Gas 
& Transmission Company for a certificate to 
pipe natural gas from Louisiana to serve 
Tennessee and North Carolina cities. 


Utah 


Power Rates Cut 


USTOMERS of the Telluride Power Com- 
pany in six southern Utah counties will 
save approximately $18,000 a year on rate re- 
ductions, effective October Ist, recently an- 
nounced by the state public service commis- 
sion. 
The reduction, which amounts to 9 per cent 
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in residential, church lighting, and commercial 
rates and about 8 per cent in street-lighting 
rates, was made as a result of negotiations be- 
tween the company and the state commission. 
The company operates in Beaver, Garfield, 
Piute, Sevier, Sanpete, and Millard counties. 
A similar reduction applying almost entirely 
in residential rates was ordered two years ago. 
Commissioner O. A. Wiesléy said the street- 
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lighting reduction brought the rates charged 
by Telluride Power Company down to the fig- 


ure being charged by the Utah Power & Light 
Company. 


Washington 


PUD Protests Rejected 


ost of the large towns in rural King 
M county have protested their inclusion in 
the proposed public utility district, but the 
board of county commissioners on October 
lst said it saw no reason why incorporated 
communities should be treated differently from 
lands outside cities. 

Despite the protests of eight large communi- 
ties that they now were served adequately by 
the Puget Sound Power & Light Company 
and had sufficient power supply, Commission- 
ers Tom Smith and Russell H. Fluent ruled 
that the communities would not be specially 
eliminated but would be considered as a whole 
with the rest of rural King county when the 
commissioners decided whether the PUD 
question shall be placed on the general elec- 
tion ballot November 5th. 

The commissioners eliminated the protests 
of half the forty-eight persons and firms 
seeking exclusion from the district. 


Company Appeals Con- 
demnation 


| seco McLaughlin, president of the Puget 
Sound Power & Light Company, last 
month announced the company had filed no- 
tice of appeal to the United States Circuit 
Court of Appeals from a decision of a Federal 
court in Bellingham in the Whatcom county 
condemnation case. 

The decision from which the company ap- 


pealed fixed $5,000,000 as the price the What- 
com County Public Utility District should pay 
in condemnation proceedings to acquire the 
company’s Whatcom county properties. 

McLaughlin said a fundamental question 
raised in the appeal was whether a public util- 
ity district, under existing laws and court de- 
cisions, has a right to condemn the company’s 
property. The first step in the condemnation 
proceedings, he said, was the granting of a 
decree of public use and necessity to the pub- 
lic utility district. The company contended 
that the district was not entitled to such a de- 
cree, because of lack of necessity for taking 
the company’s property, and absence of public 
benefits. McLaughlin said 

“If the company’s contentions are con- 
firmed by the circuit court of appeals, it will 
put a stop to the uneconomic and costly piece- 
meal condemnation program of some of the 
public utility districts. 

“We believe that private operation best 
serves the public interest. However, this is a 
question the people must decide in the light of 
present conditions, with especial attention to 
greatly reduced Puget Power rates, which in- 
clude greatly increased taxes. 

“If the people really want public power, let’s 
have it the American way through the ballot 
box, .. 
U. S. District Court Judge John C. Bowen 
on October 4th ruled the Whatcom County 
Public Utility District No. 1 must pay a $50,- 
000 fee to the Federal court if and when it 
takes over the properties of the Puget Sound 
Power & Light Company in the district. 


Wisconsin 


Commission Reopens Order 


Tz state public service commission on 
September 30th reopened a general order 
of 1937 affecting Wisconsin gas utilities to 
give those utilities an opportunity to make 
suggestions on possible changes. 

The commission said that with the recent 
proposals of natural gas companies to extend 
pipe lines into Wisconsin to sell natural gas to 
public retailers of artificial gas, “we consider 
it in the public interest to reopen this docket 
to consider what, if any, changes should be 
made in our general order with respect to re- 
quiring public utilities to obtain authorization 
before changing over, altering, or installing 
new equipment to serve the public with natural 
gas or a mixture of natural and artificial gas.” 
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A public hearing was scheduled to be held 
this month at Madison. 


PSC Secretary Resigns 


ouN G. Kaiser, Ripon, secretary of the Wis- 

consin Public Service Commission since 
last April Ist, recently resigned, effective Sep- 
tember 30th, because he said he believed he 
would “be happier in other employment.” 
Kaiser was appointed to the $4,000 a year posi- 
tion after placing second in a civil service ex- 
amination for the job which was created by 
the 1939 legislature. 

He was chief clerk of the Wisconsin 
Power & Light Company’s Ripon district 
office for fourteen years before accepting 
the state position. 
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The Latest 
Utility Rulings 


Corporate Practices Held a Bar to Approval 
Of Financing 


be New York commission, in deny- 
ing authority for the issuance of 
securities by the New York State Elec- 
tric & Gas Corporation, a subsidiary of 
Associated Gas & Electric, to redeem out- 
standing bonds and finance construction, 
criticized the financing practices of the 
companies. 

Authority was sought to issue $20,- 
584,500 of first mortgage bonds at an 
interest rate not in excess of 33 per cent 
and maturing in 1964. The proceeds of 
this issue would be used to redeem out- 
standing 44 per cent first mortgage bonds. 
Permission was also requested to issue 
$3,500,000 of 54 per cent cumulative pre- 
ferred stock in order to finance addi- 
tional construction. Permission was 
sought to amortize over a period of ten 
years an unamortized balance of debt dis- 
count and expense and also the premium 
to be paid upon the redemption of the 
bonds to be refunded. 

Such financing, said the commission, 
will not be authorized until the company 
“comes before the commission with clean 
hands and shows a disposition to con- 
form to sound capitalization practices.” 


The commission said that the subsidiary’s 
“predicament is not entirely of its own 
making and that its situation is largely 
due to control exercised over it by NY 
PA NJ, a holding company which is in 
turn controlled by Associated Gas & 
Electric Corporation, whose affairs are 
being administered by trustees in re- 
organization.” 

Trustees for the Associated Gas & 
Electric, said the commission, were ex- 
pected to be less exacting upon the sub- 
sidiary in the matter of dividends. The 
“theretofore policy of extracting the last 
pound of flesh” was expected to be some- 
what relaxed. Apparently, said the com- 
mission, this is not to be, but instead the 
commission is asked to approve “an 
amortization proposal which would per- 
mit of a continuance of that policy.” 

While disclaiming any desire to inter- 
pose a bar to the company’s refunding 
proposal, the commission insisted that 
such refunding be had “in conformance 
with sound practice and in compliance 
with the established system of accounts.” 
Re New York State Electric & Gas 
Corp. 


e 


Elements Considered in Fixing Interest Rate 
For Sinking-fund Depreciation 


HE Wisconsin commission, acting 

pursuant to a statute permitting the 
use of the sinking-fund method of ac- 
counting for depreciation, allowed a com- 
pany to follow its former practice of 
using a 34 per cent sinking-fund interest 
rate, but required the company to 
furnish the commission with complete 
information concerning earnings on de- 
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preciation reservations. This informa- 
tion would be in the commission’s files for 
all proper purposes in any proceeding in- 
volving rates, rules, or practices. 

The state’s uniform system of accounts 
for electric utilities prescribes the 
straight-line method of depreciation ac- 
counting but provides that if this method 
is considered to be not applicable to the 
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property of a utility, the utility may 
show the commission why it should not 
be followed. 

In the instant proceeding evidence was 
directed to the merits of the straight-line 
and sinking-fund methods, but the com- 
mission did not deem it necessary to ap- 

raise the relative merits of these 
methods. It held that under the law it 
must determine only whether the sinking- 
fund method may reasonably be em- 
ployed, and then it must establish the 
rates of depreciation. It was observed 
that the sinking-fund method had been 
used in Wisconsin cases, particularly in 
early cases. The California and the Ore- 
gon commissions use it consistently. It 
had also been used in cases before the 
Supreme Court. Therefore, the commis- 
sion concluded that it “cannot be held to 
be a method which may not reasonably be 
employed.” 

The company had been earning about 
7 per cent on its electric plant. This, said 
the commission, did not necessarily mean 
that this percentage was the rate of earn- 
ings on depreciation reservation, but 
since the depreciation reserve is invested 
primarily in utility plant, such earnings 
are substantially in excess of the 34 per 
cent interest rate. 

The company urged that a higher in- 
terest rate would involve a much lower 
charge to operating expenses and might 
create unfavorable reaction on the part 
of investors. A depreciation reserve ac- 
cumulated under an interest rate would 
always be lower as a percentage of plant 
than a reserve progressing in accordance 
with a 34 per cent formula. It was said 
to be impractical immediately to invest 
depreciation funds in property additions 
and replacements, and there would be a 
lag between the date of collecting reserva- 
tions through revenues and their invest- 


ment in plant. Moreover, it was argued, 
the rate must be fixed with regard to the 
future rather than the past and for an 
extended period of time. 

The commission ruled that the actual 
earnings on depreciation reservation 
must be considered in passing on rates 
for utility service, and, if depreciation is 
recovered from the customers of the util- 
ity through the sinking-fund method, it 
is only just that the actual earnings on 
depreciation reservations be recognized 
in determining the amount of deprecia- 
tion to be borne by the customer or the 
return which he must pay on a proper 
rate base. 

Unless these earnings are considered 
and the customer’s interest protected 
by giving the earnings their due weight, 
the utility gains by the difference be- 
tween actual earnings on reserves and 
the 34 per cent sinking-fund interest rate. 
It was said in part: 

The true conception of the sinking-fund 
method is that an annuity be established 
which, together with the compound interest 
earnings on the reservations, shall accumu- 
late a sum sufficient to equal the loss on re- 
tirement of the property. In accordance with 
this principle, in theory at least, the actual 
rate of interest earnings should be given effect 
in the sinking-fund formula. Practically, this 
is difficult and may be undesirable in the long 
run. The actual earnings on depreciation 
reservations cannot be forecast precisely and 
it is difficult to adapt a fluctuating rate of 
interest to the sinking-fund formula. 
Further, if the interest rate be fixed too high 
the depreciation reserve may accumulate at 
too slow a rate. Also a high interest rate 
used in a sinking-fund formula postpones 
the heaviest depreciation charges, annuity, 
and interest, to the last year’s life of the 
property, concerning which depreciation 
estimates are most unreliable and when net 
income obtained from the property may be 
at its lowest point. 

Re Milwaukee Electric Railway & Light 
Co. et al. (2-U-1210, 2-U-1216). 


e 


Statutes Prohibiting Metering of Water 
Service Not Unconstitutional 


ly an action by a public utility company 
challenging the constitutionality of a 
Nevada statute prohibiting the metering 
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of water, a Federal District Court up- 
held the statute. Argument and citation 
of authority to prove that the meter is the 
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only efficient method devised for ac- 
curately measuring the quantity of water 
service failed to convince the court that 
the statute exceeded legislative power. 

The Truckee river system is not only 
the source of supply of water for the in- 
habitants of the city of Reno and the 
adjacent city of Sparks, served by the 
company involved in this suit, but is also 
the source of supply of water for irri- 
gation. The court observed that prac- 
tically all of the water used by the in- 
habitants of the city of Reno, except for 
the purpose of irrigation, is by the proc- 
ess of drainage returned to the river and 
becomes available in supplying the needs 
for irrigation at various points down the 
course of the river. In the words of the 
court: 


Water used for irrigation of lawns, trees, 
shrubbery, and flowers, excepting that por- 


™©> 


tion absorbed by plant consumption or Jost 
by evaporation, also finds its way through 
seepage back into the river. It is estimated 
that about 50 per cent of the water so used 
is returned to the river. 


The prohibition against meters was 
supported on the ground that it was nec- 
essary for the preservation of the trees, 
shrubbery, lawns, and other vegetation 
in the naturally dry and arid regions of 
the state of Nevada. It was said that if 
the water meters and measuring devices 
were installed, many consumers would 
use an insufficient quantity of water for 
the irrigation of such vegetation “with 
the result that much of said verdure will 
suffer and die, to the detriment of the 
people of the state of Nevada and against 
their general welfare.” Sierra Pacific 
Power Co. v. City of Reno et al. 33 F 
Supp 878. 


Counsel for Consumers’ League Not Entitled 
To Allowances from Reparation Fund 


, | ‘HE United States District Court for 


the eastern district of Pennsylvania 
denied allowances to: attorneys repre- 
senting a consumers’ league which had 
participated in rate proceedings result- 
ing in repayment of overcharges to elec- 
tric utility customers. The league had 
never been able to increase its member- 
ship by more than sixty members. The 
total number of consumers affected by 
the rates was about 30,000. 

The attorneys had actively represented 
the league at hearings upon a merger ap- 
plication, and after a commission order 
denying the merger of street railway and 
electric utilities had taken part in an in- 
vestigation by the commission on its own 
motion into the reasonableness of elec- 
tric rates. The league, through its at- 
torneys, had intervened in injunction 
suits which terminated in orders direct- 
ing a refund of overcharges accumulated 
during litigation. 

The theory of the petition for allow- 
ances was that the attorneys had created 
or protected a common fund for the 
benefit of all the consumers and that they 


were entitled to charge counsel fees 
against the fund. 

The court, in its denial of the petition, 
said: 


Beginning with the commission’s rate in- 
vestigation and throughout its fight to pro- 
tect its order in the Federal courts, the en- 
tire body of consumers was represented by 
the public utility commission, its legal staff, 
and the attorney general of Pennsylvania. 
Or, if a technical representation—the rela- 
tion of attorney and client—did not exist, 
at least these officers assumed, in accordance 
with the law and the policy of the state, the 
duty of protecting the consuming public’s in- 
terests ; and there is no suggestion that there 
was any negligence, inefficiency, or want of 
fidelity on their part which required their 
efforts to be supplemented by the attorneys 
representing the petitioners. I cannot state 
this reason for denying the petition more 
succinctly than it has been stated in the brief 
for the commission: “The Pennsylvania 
Public Utility Commission as an agent of 
the Pennsylvania legislature is charged with 
the duty of seeing that the public is fur- 
nished adequate service at reasonable rates. 
The commission, by its counsel, took such 
steps as were necessary to determine the 
reasonableness of the rates of the Edison 
Company and issued an order at C. 11108 
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ordering a temporary reduction. The com- 
mission, by its counsel, took such legal ac- 
tion as was necessary to defend the order 
of the commission when that order was at- 
tacked in the district courts of the United 


States and on appeal to the United States 
Supreme Court.” 


Edison Light & Power Co. v. Pennsyl- 
vania Public Utility Commission et al. 


7 


Motor Carrier Service Not Permitted under 
Charter of Warehouse Corporation 


HE action of the Mississippi com- 

mission in denying a certificate for 
motor carrier operation by a warehouse 
corporation was sustained by the su- 
preme court of that state. The company’s 
charter gave it the right to construct, 
purchase, and maintain gins, compresses, 
and warehouses with many powers inci- 
dent thereto. It was given power to oper- 
ate conveyances for the transportation of 
any and all products, goods, or manufac- 
tured articles. 

This transportation, in the opinion of 
the court, referred to the corporation 
dealing with its own business and cus- 
tomers and not to the public generally. 
If the corporation only intended to trans- 
port cotton to its own warehouse, said 
the court, it needed no certificate because 
such shipments are exempted. That kind 
of an operation would not be that of a 
common or restricted common carrier. 


The court in its memorandum continued : 


The appellant’s construction of its charter 
would mean that thereunder it could oper- 
ate a railroad. The arguments fall of their 
own weight. The argument advanced that 
the power or right it seeks here is found in 
the blanket provision which it now says au- 
thorizes it to engage in “any other business 
which may from time to time seem to the 
directors capable” must be held to relate to 
the precise purpose and grant of the charter. 

The position contended for would lead to 
the inevitable, unthinkable conclusion that 
the directors would determine what other 
business would in some slight degree en- 
hance its real or prime business and thus 
put the directors on an equal or higher plane 
than the Sovereign, the creator of the cor- 
porate rights. That construction would mean 
that the corporation could operate a bank- 
ing, a telegraph, a telephone, or any other 
business it saw proper. 


Mississip pi-Gulf port Compress & Ware- 
houses, Inc. v. Public Service Commis- 


sion, 196 So 793. 


& 
Directory Listing When Subscriber Asks 


Improper Classification 


HE California commission does not 
believe that a telephone utility could 
or should attempt to determine whether 
a subscriber has complied with all local 
or state regulations which may be ap- 
plicable to the subscriber’s business or 
profession. Accordingly, the company is 
not required to ascertain whether a sub- 
scriber seeking a classification in the 
directory under the heading “taxicab 
service” is an operator of vehicles which 
are “taxicabs” under a local ordinance. 
A taxicab company operating under 
such an ordinance complained against the 
classification of a competitor under the 
taxicab business heading in the classified 
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directory. An order was sought directing 
the company to refrain from listing such 
competitors under headings which refer 
to taxicab service. It was contended that 
such listings are misleading and unlawful 
and discriminate against subscribers who 
operate vehicles which are taxicabs under 
the ordinance. The commission said in 
part: 

It is the opinion of the commission that the 
defendant, in using the words “Taxicab Serv- 
ice,” did not intend to provide for a techni- 
cal classification, covering vehicles operated 
for hire, upon the basis of being equipped 
with taximeters or otherwise; but that 
such heading was designed to classify serv- 
ices rendered by means of vehicles for hire 
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for point-to-point transportation, and not 
operated on schedule. We believe that no 
general heading of this character should be 
given a strictly technical meaning. In many 
instances the telephone company issues one 
classified directory for several municipalities. 
The local ordinances of such communities 
may contain different technical definitions of 
words of a generally descriptive nature, such 
as “taxicab,” “theatre,” “church,” “hotel,” 
etc. In a single city, two or more ordinances, 
each designed for a particular regulatory pur- 
pose, may and do vary in defining such de- 
scriptive words. 

If the position taken by complainant is 
correct, it follows that defendant telephone 
utility, as to each of the thousands of list- 
ings in its classified directories, must con- 
strue (and resolve in the event of conflict) 


the local ordinance definition of words used 
in directory headings, and must then in. 
vestigate each subscriber who desires a list- 
ing. The magnitude of such an undertaking 
is apparent from the fact that a single 
classified directory, that issued for San 
Francisco in 1939, contains over 53,000 list- 
ings. 


The interpretation and enforcement of 
such statutes and ordinance, said the 
commission, are not responsibilities as- 
sumed by a utility when it undertakes 
to furnish telephone service to the public. 
Yellow Cab Co. of San Francisco v. 
Pacific Telephone & Telegraph Co. (De- 
cision No. 33436, Case No. 4472). 


e 


Electric Utility Must Furnish Service to 
Municipality Acquiring Its Local Plant 


b here Wisconsin commission overruled 
objections to its jurisdiction to re- 
quire service by an electric company to a 
village acquiring its local plant. The duty 
of the company to continue service 
directly to the plant, and indirectly to 
village inhabitants, was said to be con- 
tinuing. 

The power company, under decisions 
of the state supreme court, has a separate 
legal entity as a public electric utility in 
the village. It renders service for resale 


purposes as a system to the same company 
as the public electric utility in the village. 
By the acquisition proceedings the vil- 
lage becomes substituted for the company 
as the public electric utility in the village, 
and, according to the commission, the 
transfer of ownership to the village in 
no way changes the obligation of the com- 
pany as a system to continue rendering 
service for resale with or without a writ- 
ten contract. Re Northern States Power 
Co. (2-U-1633). 


7 


Dividend Restriction Removed 


ii Se improvement in the cur- 
rent financial condition of a public 
utility company was considered by the 
Wisconsin commission sufficient justifi- 
cation for releasing the company from a 
restriction on earned surplus account pre- 
viously imposed. The company, in seek- 
ing removal of the restriction, indicated 
that the board of directors did not con- 
template any inconsistent action but that 
there should be removed any implication 
that the corporation’s officers and direc- 
tors would not decide questions relating 
to the payment of dividends on common 
stock on a sound and conservative basis. 
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The claim was made that the restriction 
was unusual and, unless justified by ex- 
ceptional conditions, was discriminatory. 

The restriction in substance provided 
that the company shall not declare or pay 
dividends on common stock until earned 
surplus is equal to at least full dividends 
for one year on total outstanding pre- 
ferred stock after provision for any pre- 
ferred stock dividends in arrears, and 
then only if earned surplus is not reduced 
to less than the full dividends on out- 
standing preferred stock for one year. It 
was found that net additions had been 
made to plant, that unamortized net dis- 
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count and expense and outstanding bonds 
had been decreased, that notes payable 
to banks had been eliminated, that depre- 
ciation reserve and earned surplus had 
increased, and that delinquent dividends 
had been paid in full and no delinquency 
existed. The present financial condition 
of the corporation, said the commission, 
represented to a marked extent the reali- 
zation of the aims of the commission in 
originally imposing terms and conditions 
for the issuance of securities. The statute 


provides that whenever the commission 
finds that the capital of a public service 
corporation is impaired it may, after no- 
tice and hearing, issue an order directing 
the utility to cease paying dividends on 
common stock until the capital impairment 
has been made good. Hence the commis- 
sion was said to have continuing jurisdic- 
tion to prevent improper common stock 
dividend payments. Re Wisconsin Public 
Service Corp. (SB-2292, 2-SB-34, 
2-SB-68). 


e 


Indeterminate Permit Revoked for Failure 
To Furnish Proper Service 


scriber to have to travel to the tele- 
phone exchange when he is unable to get 
a response to prolonged ringing of cen- 
tral in order to place an important call, 
but, according to testimony introduced in 
a proceeding before the Indiana commis- 
sion, subscribers making such trips were 
greeted with profane language upon ar- 
rival there. The commission found that 
the chief operator of the exchange, when 
apparently under the influence of liquor, 
swore at the patrons. The company’s in- 
determinate permit was revoked. 
Authority for the construction and 
operation of another telephone system 
had been obtained from the commission 


t is bad enough for a telephone sub- 


and local authorities, and it appeared that 
the company under investigation had ren- 
dered such poor service that the number 
of subscribers on connecting mutual 
company lines had dropped from seven- 
ty-five or eighty subscribers to only 
twelve. 

The number of subscribers securing 
service direct from the company’s ex- 
change had gradually dwindled to twen- 
ty. The chief operator of the exchange 
had repeatedly refused to place toll calls 
for patrons upon reverse charge. Under 
the circumstances the commission held 
that reasonable cause existed to revoke 
the indeterminate permit. Re Peoples 
Telephone Co. of Bryant (No. 14362). 


7 


Other Important Rulings 


, California Supreme Court, in 
sustaining a refusal by the commis- 
sion to set aside an order authorizing 
the transfer of a certificate of conven- 
ience and necessity, ruled that the com- 
mission has jurisdiction to entertain an 
application for authority to transfer a 
certificate although the corporate pow- 
ers of the transferor have been suspended 
because of its failure to pay a tax. Sale 
et al. v. Railroad Commission et al. 104 
P(2d) 38. 


The North Dakota commission au- 
thorized electric companies to promul- 
gate a rule (with respect to power fac- 
tor corrective devices on fluorescent and 
neon lighting equipment) providing that 
any electric company may refuse service 
to any fluorescent, neon, or other light- 
ing equipment having similar load char- 
acteristics, unless it is constructed to 
operate at a power factor of 90 per cent 
lagging or more. Re Power Factor Cor- 
rective Devices (Case No. 3874). 


Notre.—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 
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Important addresses on questions of public interest 
delivered at the annual convention of the Section 
of Public Utility Law of the American Bar Asso- 
ciation at Philadelphia, Pa., September 9-13, 1940 





Section 11 of the Public Utility Holding 
Company Act 


By ROBERT E. HEALY* 


AN Boston, in 1936, I had the privilege 
of addressing this section of the 
American Bar Association. My subject 
was the Public Utility Holding Company 
Act of 1935. At that time the act had been 
on the books for about a year. The con- 
stitutionality of its principal requirement 
—registration—had not been passed 
upon by the Supreme Court. Opinions on 
that point differed sharply, as the minutes 
of the Boston meeting will prove, if proof 
is needed. I refrained at that time from 
discussing § 11 of the act for several rea- 
sons: We had had little experience with 
it; its principal provision was not opera- 
tive until 1938; I did not feel that my 
thoughts on the section were in good or- 
der. Since that time the registration re- 
quirements have been upheld by the 
Supreme Court (Electric Bond & Share 
Co. v. Securities and Exchange Commis- 
sion [1938] 303 US 419, 22 PUR(NS) 
465). When that case was decided, two 
justices, Cardozo and Reed, did not par- 
ticipate. Of the remaining seven, one, 
Justice McReynolds, appointed by Presi- 
dent Wilson, dissented. Of the remaining 
six who concurred, one was appointed by 
President Roosevelt, one by President 
Harding, one by President Wilson, one 
by President Coolidge, and two by Presi- 
dent Hoover. 

But § 11 has not been passed on by the 
Supreme Court or even by lower courts 
either as to its construction or its con- 


*Commissioner, Securities and Exchange 
Commission, 
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stitutional validity. But we have had 
further experience under that section. 
We have instituted so-called integration 
proceedings under § 11 (b) (1) against 
nearly all the large holding companies 
and simplification proceedings under § 
11 (b) (2) against several. As a result 
of much discussion, the hearing of argu- 
ments, and what I assume to designate as 
thinking, I have come to the point where 
I want to talk about § 11 and not much 
else besides. 


For various reasons, one of them polit- 
ical, I shall deliberately refrain from any 
extensive discussion of the acts and 
practices which led to the enactment of 
the statute. My purpose is to discuss § 
11 as a lawyer, to present my views as a 
lawyer to a group of other lawyers who 
will understand clearly whatever I am 
able to state clearly. It should be remem- 
bered that what I have to say represents 
my own personal views and not neces- 
sarily those of the other members of the 
commission. I plan to canvass several 
problems which are presented by § 11 and 
some of the possible answers. Though I 
do not propose to constantly repeat such 
phrases as “it is asserted,” “it has been 
claimed,” etc., I do hope to treat the sub- 
ject objectively. My purpose is to make 
this a lawyer’s paper. It will therefore 
probably be very dull. I hope it may at 
least stimulate our thinking, yours and 
mine, as to what the section means and 
also as to another important phase, 1. ¢., 
what is the proper procedure under the 
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section? Both problems have the bright 
face of danger. First, it is always an ad- 
yenture and often, alas, a misadventure 
to attempt to say what a statute means. 
In the end, like the Constitution, it means 
what the Supreme Court says it means. 
The meaning of words in statutes is a 
question of law for the courts. The views 
of the Securities and Exchange Commis- 
sion will be given, I believe, great consid- 
eration by the courts. Administrative in- 
terpretations and practice may often 
make or break a statute. Sensible inter- 
pretation and sane administration make 
for easier constitutional problems. Yet in 
the end the meaning of words in statutes 
isa question of law for the courts. This 
is but another way of repeating that 
much worn, but fundamental, doctrine 
essential to our liberties that ours is a 
government of law and that uncontrolled 
and undefined discretion in any judicial 
or quasi judicial body is at odds with 
our system of government. In the second 
place, the way you proceed in a given 
case can have an important effect on 
substantive rights. Problems of proce- 
dure are not always lawyers’ mumbo- 
jumbo designed to mystify and confuse 
the layman. 


IRST, as to the constitutionality of § 
11, I wish to say no more than this: 
That it would be well to have the con- 
stitutionality of the section determined ; 
that no valid criticism can be made of 
any company which seeks such a determi- 
nation ; and, next, that although I believe 
the constitutionality of the principal 
provisions of § 11 will be upheld, I do 
not choose to stake my reputation as a 
lawyer on it for several reasons: One, 
predicting is a risky business; two, the 
stake I would risk is too small to make 
the wager interesting ; and, three, prece- 
dents teach us that when such a wager 
is lost, the legal reputation staked is not 
lost, for the loser cannot possibly pay up. 
As an approach to § 11 let us consider 
what an integrated system is. The term 
is defined in § 2 (a) (29) of the act. The 
definition found in § 2 (a) (29) is as 
follows : 
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Integrated public utility system means— 


(A) As applied to electric utility com- 
panies, a system consisting of one or more 
units of generating plants and/or transmis- 
sion lines and/or distributing facilities, 
whose utility assets, whether owned by one 
or more electric utility companies, are phys- 
ically interconnected or capable of physical 
interconnection and which under normal 
conditions may be economically operated as 
a single interconnected and codrdinated sys- 
tem confined in its operations to a single area 
or region, in one or more states, not so large 
as to impair (considering the state of the 
art and the area or region affected) the ad- 
vantages of localized management, efficient 
operation, and the effectiveness of regula- 
tion; and 

(B) As applied to gas utility companies, a 
system consisting of one or more gas utility 
companies which are so located and related 
that substantial economies may be effectu- 
ated by being operated as a single coor- 
dinated system confined in its operations to 
a single area or region, in one or more states, 
not so large as to impair (considering the 
state of the art and the area or region af- 
fected) the advantages of localized manage- 
ment, efficient operation, and the effective- 
ness of regulation: Provided, That gas 
utility companies deriving natural gas from 
a common source of supply may be deemed 
to be included in a single area or region. 


A MERE reading of this definition lends 
considerable weight to the view that 
the meaning of this statute, like the 
meaning of every other statute that the 
hand of man has written to date, is open 
to debate. 

Also, that when one comes to decide 
what utility assets are capable of inter- 
connection, or which ones under normal 
conditions may be economically oper- 
ated, etc., or whether a designated one is 
so large as to impair the advantages of 
localized management, efficient manage- 
ment, and the effectiveness of regulation, 
the production of conflicting evidence on 
these matters should occasion no more 
surprise than the conflicting evidence 
which appears in every tribunal in the 
land dealing with facts. Words are not 
so completely adequate as to avoid such 
conflicts. I doubt whether anyone lives 
who can write a statute presenting no 
possibilities of substantially plausible 
differing constructions and no issues of 
fact. 
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HAT do the various paragraphs of 
§ 11 mean? What should be the 
procedure in a § 11 case? 

Section 11 (a) provides that it shall 
be the duty of the commission to ex- 
amine the corporate structure of every 
registered holding company and every 
subsidiary company thereof, the relation- 
ship among them, the character of their 
interests, the properties owned and con- 
trolled by them, and “to determine the 
extent to which the corporate structure 
of such holding company system and the 
companies therein may be simplified, un- 
necessary complexities therein elimi- 
nated, voting powers fairly and equitably 
distributed among the holders of securi- 
ties thereof, and the properties and busi- 
ness thereof confined to those necessary 
or appropriate to the operations of an in- 
tegrated public utility system.” Section 
11 (a) deals with two general subjects: 
(1) simplification of corporate structure, 
including fairness of voting rights; (2) 
so-called integration. 

On the integration aspect it is impor- 
tant to note that § 11 (a) speaks of the 
extent to which the properties and busi- 
ness thereof may be confined to those 
necessary or appropriate to the opera- 
tions of an integrated system which 
many assert means one integrated sys- 
tem. 

However, the fact that § 11 (a) di- 
rects the commission to “determine” the 
extent to which the corporate structure, 
etc., may be simplified and the business 
and property thereof confined to those 
necessary or appropriate to the opera- 
tions of an integrated system has led 
several of the large holding companies, 
and several students of the statute, to 
contend that the commission should 
make a determination as to simplification 
and integration before the commission 
launches proceedings under § 11 (b). 
The more usual way of administering 
laws has been generally to make decisions 
only after hearing the parties involved 
as to both the law and the facts. There- 
fore, those opposing the predetermination 
theory under § 11 (a) search the statute 
to learn whether it requires such a radical 
departure from their preconceptions. 
OCT. 24, 1940 


that search they come at once to § 
11 (b) and say that it is designed tj 
implement § 11 (a) ; that is, § 11 (a) tell 
us what Congress wants accomplished; 
§ 11 (b) tells us how to do it; 11 (a) js 
a statement of objectives ; 11 (b) of pro. 
cedure. They assert that an examination 
of it discloses that in addition to describ. 
ing procedure it substantially modifi 
even the general objectives set forth in 
§ 11 (a), that the proceedings authorized 
by § 11 (b) (1) are not to be instituted 
until “as soon as practicable after Jan. 
uary 1, 1938,” whereas no date at all is 
mentioned in § 11 (a). Therefore, it is 
argued although the commission was at 
liberty to make studies under § 11 (a) 
before January 1, 1938, it was not at lib- 
erty to make any order under § 11 (b) 
on the subjects dealt with, 7. e., simplifi- 
cation and integration, until after Jan- 
uary 1, 1938. It is pointed out that § 
11 (b) deals with the self-same subjects 
covered by § 11 (a) and no others, even 
modifying the substantive provisions of 
11 (a), and that § 11 (a) was not the 
last word on the subject it covers. Hav- 
ing provided in § 11 (a) that the com- 
mission should determine the extent to 
which corporate structures could be sim- 
plified, and the business and properties 
confined to those necessary to the opera- 
tions of an integrated system, Congress § 
in § 11 (b) (1) provided that the com- 
mission could require certain action. 
However, still paraphrasing the argu- 
ments of the opponents of the 11 (a) 
determination doctrine, it is important to 
note that this action is to be taken by 
order. But the statute says that the order 
cannot issue until after notice and op- 
portunity for hearing. The commission 
cannot require any action until after no- 
tice and opportunity for hearing. In this 
it is argued there is no support for the 
view that determinations are to be made 
ex parte and issued prior to hearings. 
Quite the contrary. This is consistent 
with § 20 (c) of the act which provides 
that orders of the commission shall be 
issued only after opportunity for hear- 
ing. 

But what is the action that the com- 
mission may thus require by order 
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after notice and opportunity for hear- 
ing? It is that the holding company and 
its subsidiaries take such action as the 
commission finds necessary to limit the 
operations of the holding company sys- 
ten to a “single integrated public utility 
system and to such other businesses as 
are reasonably incidental or economically 
necessary Or appropriate to the opera- 
tions of such integrated public utility 
ystem.” This is the principal provision 
and the very heart of § 11. The general 
provision is not that companies must in- 
tegrate. The provision recognizes that 
the holding companies now control vari- 
ous integrated systems. The great crucial 
problem posed by § 11 is: How many 
integrated utility systems may one hold- 
ing company own? Viewed from this 
angle the philosophy of the section sub- 
stantially resembles that of the Sherman 
Act which President Benjamin Harrison 
signed for the Republicans in 1890, and 
that of § 7 of the Clayton Act which 
President Woodrow Wilson signed for 
the Democrats in 1914. Support for this 
view is found in the Senate Resolution 
(Senate Resolution 83 (February 15, 
1928) 70 Congressional Record 3054) 
authorizing the Federal Trade Commis- 
sion’s investigation of utility corpora- 
tions, wherein that commission was 
directed “to report particularly whether 
any of the practices heretofore in this 
resolution stated tend to create a monop- 
oly or constitute violation of the Federal 
antitrust laws.” 

It is quite evident that Congress was 
of the opinion that while the operations 
of operating companies were a matter 
primarily for the control of the state— 
and whether intrastate companies should 
or should not be permitted by law or 
practice to maintain virtual monopolies 
within the state was primarily a matter 
for state determination—the broader 
matter of how many of these companies 
in how many states should be owned or 
controlled by a single holding company 
was a matter in which the national gov- 
ernment had a legitimate interest and 
concern. 

_ However, we find that after express- 
ing the general or primary purpose of 
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reducing the ownership of the holding 
company to one integrated utility system, 
the act then goes on to provide that under 
certain circumstances the holding com- 
pany shall have the right to own more 
than one integrated system, thus modi- 
fying § 11 (a) in substance. These cir- 
cumstances or standards are described in 
three subparagraphs of 11 (b) (1) 
labeled with the capital letters A, B, and 
C. Thus these provisions are often re- 
hei to as the A, B, C standards of 
J 


* T HE language of the section has 
given rise to the belief in some quar- 


ters that the burden of proving the right 
to own more than one integrated sys- 
tem, or at least the burden of going for- 
ward with evidence on that issue, rests 
upon the holding company; that the 
commission’s opening case is made out 
when the staff has proved that the hold- 
ing company involved owns more than 
one integrated system ;that thereupon the 
burden shifts to the holding company to 
establish its right to more than one by 
proving the conformity of the additional 
ones to the A, B, C standards of § 11. 
Since the general policy of the act is to 
reduce the holdings of particular com- 
panies to one integrated system, it is open 
to serious question whether the commis- 
sion can lawfully permit any holding 
company to own more than one, unless 
and until the statutory standards are met, 
just as it seems clear that, if the statutory 
standards are established, no one can 
deny the holding company’s right to con- 
tinue to own more than one integrated 
system. In other words, it is not a mat- 
ter of commission discretion, but of 
statutory right. This is a good point at 
which to remind ourselves of what the 
Supreme Court said of another independ- 
ent agency in Rathburn v. United States 
(1935) 295 US 602, 79 L ed 1611, “It 
is charged with the enforcement of no 
policy except the policy of the law.” 
Once it is established that the respond- 
ent holding company owns more than one 
integrated system, the question has been 
raised as to who has the right to select 
or designate the one principal integrated 
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system. The adherents to one school of 
thought say that this is the prerogative 
of the holding company, pointing out 
that in those cases arising under § 7 of 
the Clayton Act where holding com- 
panies have been found in violation 
thereof by acquiring two substantially 
competing corporations, the court’s de- 
cree of divestiture and the Federal Trade 
Commission’s cease and desist order have 
invariably left to the holding company 
the decision as to which company it 
should retain and which it should release. 
Assuming that this school is correct, then 
a further interesting question is posed— 
What happens if the holding company 
refuses to make a choice?—to which 
those of a speculative turn of mind reply 
that the commission should make the 
designation. The other school of thought 
reasons thus: If a holding company own- 
ed one large important integrated system 
and a number of scattered, rather small 
and unimportant systems, it would be an 
offense to the objectives of the act to 
permit the holding company to designate 
one of the smaller unimportant systems 
as its principal one for no reason except 
to gerrymander itself into a position 
where it could retain under “Big B,” if 
it also proved A and C, that small sys- 
tem, its one really important system, and 
several of the others, whereas if it desig- 
nated the important one as the principal 
one it could not retain so many. 


Wi are these provisions relating 
to the ownership of integrated sys- 
tems in addition to one? First of all (and 
again this is important in considering 
how far the commission can or should 
go in making determinations under § 11 
(a)) the right to additional systems can 
only exist if (to use the very words of 
the statute) the commission finds the A, 
B, C standards exist “after”—not be- 
fore—“notice and opportunity for hear- 
ing.” Now let us see what the A, B, C 
standards are: 


(A) provides: 


Each of such additional systems cannot 
be operated as an independent system with- 
out the loss of substantial economies which 
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can be secured by the retention of contro] 
by such holding company of such system. 


(B) (commonly called Big B) pro. 
vides: 
All of such additional systems are located 
in one state, or in adjoining states, or ina 
contiguous foreign country. 


(C) provides: 


The continued combination of such sy. 
tems under the control of such holding com. 
pany is not so large (considering the state 
of the art and the area or region affected) 
as to impair the advantages of localized man. 
agement, efficient operation, or the effective. 
ness of regulation. 


From the point of view of statutory 
construction, though not of administra- 
tive application, probably the most diff- 
cult of these sections is “Big B.” At least 
three constructions of it have been sug- 
gested. They are as follows: (1) All ad- 
ditional systems which may be retained 
must be located in one state or in states 
adjoining each other, but such state or 
states need not adjoin the state or states 
in which the principal system is located; 
(2) that the location of all additional 
systems must be in the same state as the 
principal system or in states adjoining 
it; and (3) all the additional systems may 
be in one state which need not adjoin the 
state of the principal system, or all the 
additional systems may be in states ad- 
joining the principal one, or in a foreign 
country contiguous to the principal state. 

To date the commission has not an- 
nounced its views as to which of these 
meanings was intended by Congress. 
The question like any other question of 
Federal statutory construction can never 
be regarded as settled until the Supreme 
Court has decided it. In the meantime no 
company has presented the question to 
the commission for decision in a given 
case on a specific state of facts. In fact 
one or two of them, which in pending 
proceedings are in a good position to 
raise the question or to codperate in rais- 
ing it, do not seem at all anxious to 
learn the commission’s views. For my 
part, although of necessity I have certain 
ideas as to how “Big B” should be in- 
terpreted, I refrain from expressing 
them for the following reasons: First, ! 
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am much impressed by the view that 
interpretations of statutes are best made 
in the course of applying the statute to 
specific facts and not by abstract pro- 
nouncements. Second—and perhaps this 
should have been first—I have too often 
found that my views on the law had to 
undergo extensive revision after I had 
heard able counsel argue. I for one am 
unwilling to join in announcing a con- 
struction of “Big B” until I have heard 
thearguments of counsel representing the 
companies whose rights and standing 
might be profoundly affected by our 
views as to the correct construction. I 
regret that such has not as yet occurred. 


y feeling is that the sooner the 
meaning of “Big B” is settled, the 

better for everyone involved. For ex- 
ample, it seems quite clear that if the 
narrow construction of “Big B” is to pre- 
vail, a great deal of time and money 
which would otherwise be spent in trying 
the A and C issues would be saved. It is 
even possible that with the meaning of 
“Big B” settled, the trial of many issues, 
as to where and what the integrated com- 
panies of a given holding company are, 
can be simplified or wholly avoided. For 
example, if a holding company’s princi- 
pal integrated system were in the state 
of Maine, if it owned additional prop- 
erties in Nevada, if the commission’s 
staff contended that the Nevada proper- 
ties constituted two integrated systems, 
it would be wholly unnecessary to try 
that issue if the so-called narrow con- 
struction (number 2 supra) of “Big B” 
were adopted. This is so, because since 
Nevada does not adjoin Maine and since 
under the narrow construction none of 
the Nevada properties could be retained 
by the holding company, it would make 
no difference in the pending case whether 
the Nevada properties were two inte- 
grated systems or one. On the other hand, 
it is argued that if a case were decided 
on “Big B” alone, and no evidence were 
taken on A and C, were the court to dis- 
agree with the commission interpretation 
of “Big B,” the case would be sent back 
to try the A and C issues; whereas if 
the commission tried the A, B, and C is- 
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sues fully and decided all of them against 
respondents, a decision by the court up- 
holding either of them would end the 
case. It should also be pointed out that 
under the terms of the statute all three 
of the A, B, C standards must be estab- 
lished ; that the nonexistence of any one 
of them defeats the rights of the holding 
company to retain additional systems. 
If these views are sound, it seems ap- 
parent that until the A, B, C issues have 
been tried and determined,* it cannot pos- 
sibly be known how many integrated sys- 
tems a holding company may retain, or 
even that the holding company must re- 
duce itself to the ownership of one inte- 
grated system. If this is so, it follows 
inevitably that at that stage it is waste 
effort for the commission to undertake 
to find what action is necessary in order 
that the holding company reduce itself to 
one integrated system. Why undertake 
how to do something which may not ever 
have to be done? How under either 11 
(a) or 11 (b) (1) can the commission 
even make any suggestions as to what 
to do until it has been decided that the 
company can or cannot retain more than 
one, and if so how many more? If we 
assume that a holding company owns five 
integrated systems, it may succeed in es- 
tablishing its right to retain three, or 
perhaps only two, or perhaps four, or all 
five. How can we possibly know the an- 
swer in advance of hearing the company’s 
evidence and claims as to the A, B, C 
standards? It may be true that we could 
say to such a company, “In our opinion 
you cannot possibly establish the A, B, C 
standards as to any of the four additional 
systems, but you are welcome to go ahead 
and try it if you want to.” To me this 
is like saying, “True, it’s your turn at 
bat but remember before you step up to 
the plate we’ve called two strikes.” 
However, that is what some of the 
companies seem to desire for several 
of them have taken a position—which 
some others do not seem to favor 


*The speaker explained in The New York 
Times of September 21st that this phrase re- 
ferred to the SEC and not the courts, and that 
the SEC should not postpone decisions under 
§ 11 pending constitutional test.—Eb. 
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—which results in their requesting or 
perhaps demanding that the commission 
state, in advance of trial or even in ad- 
vance of instituting 11 (b) proceedings, 
what and where the integrated systems 
are, what the principal one should be, 
whether the A, B, C standards are met as 
to those systems additional to one, and 
what action the company should take to 
reduce itself to one or such additional 
ones as the commission believes may be 
retained and to such other businesses as 
are properly incidental or appropriate. 
In the UGI Case (Holding Company Act 
Release No. 2065 [33 PUR(NS) 285]), 
the commission held that a determination 
need not be made under § 11 (a) before 
proceedings were begun under 11 (b), 
but that since the company had made 
such a request as I have outlined, there 
would be no harm in complying with it, 
and a majority of the commission said 
it would be done. Since the burden of 
proving where and what the integrated 
systems are seems to rest on the commis- 
sion, I thought it was proper, if the com- 
pany desired it, for the commission to 
state its wholly tentative views on that 
subject, but for the present I was unwill- 
ing to go further. The compliance with 
the UGI “request” will take the form of 
a report, I suspect, and will be ready for 
delivery before long. 

Following A, B, C, § 11 (b) (1) pro- 
vides that the commission may permit as 
reasonably incidental or economically 
necessary or appropriate to the opera- 
tions of one or more integrated public 
utility systems the retention of an inter- 
est in any business (other than the busi- 
ness of a public utility company as such) 
which the commission finds necessary or 
appropriate in the public interest or for 
the protection of investors or consumers 
and not detrimental to the proper func- 
tioning of such system or systems. This 
provision is closely, though not precisely, 
similar to a provision relating to other 
businesses which is found earlier in § 11 
(b) (1). The question has frequently 
been asked, “Why this repetition?” I 
think the answer may be that the first 
provision relates to the retention of such 
interests in businesses other than utilities 
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as are incidental or economically neces. 
sary or appropriate to the operation of 
single integrated utility system, whereas 
the second provision relates to such ip. 
terests as are necessary Or appropriate, 
the A, B, C standards being established, 
in connection with the retention of more 
than one integrated system. Obviously, 
there will be cases where additional busi- 
nesses can appropriately be retained only 
if more than one integrated system can 
be retained. 


r has been suggested that a holding 
company can wait and see how it 
comes out under A, B, C before express- 
ing the preference as to the selection of 
its principal integrated system. This sug- 
gestion gives rise to the question—How 
can it be reconciled with the provisions 
of A, B, C that under the specified cir- 
cumstances the holding company can re- 
tain one or more “additional” systems? 
Additional to what? How can the geo- 
graphic test of Big B be applied unless 
the selection of the principal system has 
been made? How can the tests of A and 
C be made if it is not known what sys- 
tems you are dealing with? 

If the views already described as to 
§ 11 (a) and (b) are sound, then it 
would seem that an orderly method of 
procedure might take the following lines: 

The commission or its staff indicates 
its tentative views as to what and where 
the integrated systems owned by the 
respondent holding company are; 

The respondent’s counsel indicates 
how far he agrees and disagrees with 
this statement ; 

The trial of the issues, thus joined, 
proceeds, the commission counsel taking 
the burden of going forward. The issues 
will doubtless present at once a question 
as to the meaning of “Big B,” which can 
be raised in connection with an offer of 
evidence ; 

Before proceeding further with the is- 
sues, counsel argue the proper construc- 
tion of Big B before the commission ; 

The commission states its views as to 
the meaning of Big B; 

The trial of issue as to identity and 
location of integrated system proceeds; 
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This issue is argued before the com- 
mission ; 

The commission issues interim finding 
asto what and where the integrated sys- 
tems are ; 

The selection or designation of the 
principal system is made; 

The respondents, if they so elect, then 
undertake to establish the A, B, C stand- 
ards as to all systems additional to the 
principal one ; 

After hearing the parties the commis- 
sion decides the A, B, C issues; 

At this point, it having been decided 
where and what the integrated systems 
are, what the principal one is, what addi- 
tional systems the holding company may 
retain, the commission is for the first 
time in a position to determine what the 
holding company should do to reduce its 
ownership to the systems whose reten- 
tion is proper and what nonutility busi- 
nesses it may retain as incidental or nec- 
essary OF appropriate to the integrated 
utility systems. 


roM this necessarily technical and, I 

fear, boring discussion of 11 (b) 
(1), Imove on to 11 (b) (2) which deals 
with the other topic posed by the mast- 
head, 11 (a); 1e., simplification and 
equitable distribution of voting rights. 
This section provides as follows: 


(b) It shall be the duty of the commission, 
as soon as practicable after January 1, 1938: 


(2) To require by order, after notice and 
opportunity for hearing, that such regis- 
tered holding company, and each subsidi- 
ary company thereof, shall take such steps 
as the commission shall find necessary to 
ensure that the corporate structure or con- 
tinued existence of any company in the 
holding company system does not unduly 
or unnecessarily complicate the structure, 
or unfairly or inequitably distribute voting 
power among security holders, of such 
holding company system. In carrying out 
the provisions of this paragraph the com- 
mission shall require each registered hold- 
ing company (and any company in the same 
holding company system with such holding 
company) to take such action as the com- 
mission shall find necessary in order that 
such holding company shall cease to be a 
holding company with respect to each of 
its subsidiary companies which itself has a 
subsidiary company which is a holding 
company. Except for the purpose of fairly 
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and equitably distributing voting power 
among the security holders of such com- 
pany, nothing in this paragraph shall au- 
thorize the commission to require any 
change in the corporate structure or ex- 
istence of any company which is not a 
holding company, or of any company 
whose principal business is that of a pub- 
lic utility company. ... 

Here again the order expressing the 
commission’s requirement cannot, by the 
express provision of the act, be taken un- 
til after notice and opportunity for hear- 
ing, again making weight against the 
contention that determinations on these 
very topics can be made under 11 (a) 
before notice and opportunity for hear- 
ing. It will be easier to remember the 
provision of this section dealing with the 
number of permissible layers of holding 
companies if we say, as we often do, that 
this phrase of 11 (b) (2) permits grand- 
fathers but not great - grandfathers. 
This verbal shorthand has gained for this 
phrase the nickname “the great-grand- 
father clause.” Its impact will be on 
those systems with more than two layers 
or strata of holding companies above the 
level occupied by the operating com- 
panies, and more especially on two or 
three heavily pyramided systems where 
the corporate chart resembles the prod- 
uct of a genealogist suffering from de- 
mentia. 


ONTINUING with § 11 (b), it is noted 
that the section ends with the 
words: “Any order made under this sub- 
section shall be subject to judicial review 
as provided in § 24.” This provision as 
to appeal becomes of additional interest 
in view of further provisions.. Section 11 
(c) provides that any order under sub- 
section (b) shall be complied with within 
one year, but the commission on a show- 
ing of diligence, necessity, etc., may ex- 
tend the time for not to exceed an addi- 
tional year. Under § 11 (d) the commis- 
sion may apply to a court to enforce an 
order under 11 (b). So it is sometimes 
argued that the commission cannot ap- 
ply to a court to enforce its order until a 
year has elapsed, though it is also argued 
no such delay would be necessary were 
the respondents to announce as soon as 
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an order was entered that they did not 
intend to obey it. However, under the 
provision relating to judicial review in 
§§ 11 (b) and 24, a petition for a court 
review of an appeal for an order of the 
commission must be filed within sixty 
days of the entry of the order. So in 
cases where a review is desired, the 
year’s wait for compliance approximates 
the time often required for a court re- 
view. As I have stated, the commission 
may apply to a court to enforce compli- 
ance with an order issued under 11 (b). 
There seems to be no other method by 
which the commission can enforce com- 
pliance with an 11 (b) order. But in cer- 
tain other agencies, such as the Federal 
Trade Commission, when an application 
for enforcement of an order is made, the 
respondents are at liberty to urge all 
available defenses against the order. So 
the question is asked: “In view of the 
right of judicial review provided in § 11 
(b), is not the respondent in a petition 
for enforcement under 11 (d) prevented 
from attacking the commission order if 
it has failed to seek the review permitted 
by §§ 11 (b) and 24?” This question 
gains in interest from a realization that 
the review provided by §§ 11 (b) and 24 
is by the circuit court of appeals, whereas 
the application for enforcement under 
11 (d) is to the district court. In the 
cases where a review has been had in a 
circuit court of appeals before the appli- 
cation for enforcement is decided in the 
district court, it seems safe to assume 
that all the principal defenses available 
to the respondents will have been dis- 
posed of. 


i the enforcement proceedings the 
court acts as a court of equity. It may 
take possession of the companies and 
their assets ; it may appoint a trustee; it 
may make the commission trustee. The 
trustee with the approval of the court 
may dispose of‘any or all of the assets 
and may make such disposition in ac- 
cordance with a “fair and equitable re- 
organization plan.” These last five words 
are quoted from the 11 (d) and I shall 
later remind you of their presence. The 
plan, however, must have been approved 


by the commission after opportunity for 
hearing. The reorganization plan may be 
proposed in the first instance by the com. 
mission or by any person having a bona 
fide interest in the reorganization. 
Subsection (e) of § 11 is one of the 
most important and interesting sections 
of the act. It may turn out to be also the 
most novel in certain respects. It was in- 
cluded in the act largely at the instance 
of the holding companies, particularly 
the New England Power Association, Its 
general purpose is to permit the compa- 
nies to file voluntary plans for compli- 
ance with § 11 (b). The existence of 
huge arrearages of preferred dividends 
makes this provision of unusual interest 
and has a similar effect on the provisions 
of 11 (b) (2). As of December 31, 1938, 
operating companies, subsidiaries of reg- 
istered holding companies, had preferred 
dividend arrearages of $411,737,187 and 
registered holding companies of $1,168- 
911,229, not including the amounts of 
holding companies such, e.g., as Cities 
Service Company, claiming exemption as 
such from the act. Section 11 (e) pro- 
vides that any registered holding com- 
pany and any subsidiary thereof may 
submit a plan to the commission for the 
divestment of control, securities, or as- 
sets, or for other action for the purpose 
of enabling such company or any sub- 
sidiary thereof to comply with subsection 
(b) of 11. The commission is required 
to approve the plan under certain condi- 
tions: First, there must be notice (ob- 
viously to security holders and others 
with legitimate interest) and opportunity 
for hearing. Second, the commission 
must make two findings: (1) that the 
plan, as submitted or modified, is “neces- 
sary to effectuate the provisions of sub- 
section (b),” and (2) that the plan “is 
fair and equitable to the persons af- 
fected” thereby. The commission at the 
request of the company may apply toa 
court to enforce and carry out the terms 
and provisions of the plan. The court too 
after notice and opportunity for hearing 
must pass on the same two questions as 
the commission ; namely, whether it finds 
the plan “fair and equitable” and appro- 
priate (it does not say “‘necessary”) “to 
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effectuate the provisions of § 11.” 
Under this section as under 11 (d), 
which is the enforcement section in non- 
voluntary cases, the court may take pos- 
session of the companies and their assets, 
may appoint a trustee, may appoint the 
commission as trustee to administer the 
assets in accordance with the plan under 
the direction of the court. 


T is interesting to note that this statute 
| is, in effect, authority for a voluntary 
reorganization ; that, so far as the express 
language discloses, it may come about in 
the case of a perfectly solvent corpora- 
tion, indeed in the case of one having no 
debt. But it does not authorize a reor- 
ganization for any purpose but one—it 
must be necessary to effectuate the pur- 
poses of § 11 (b). So to be valid a volun- 
tary reorganization must be necessary or 
appropriate to effectuate the purposes of 
§ 11 (b). Those purposes, as has been 
shown, relate first to the number of in- 
tegrated systems and incidental nonutil- 
ity businesses a holding company may 
own, and second, to the simplification of 
the structure and the equitable distribu- 
tion of voting power. It would seem to 
follow that a voluntary plan under 11 (e) 
can be upheld in those instances where 
the action voluntarily taken could be 
compelled by the commission in ad- 
versary proceedings under 11 (b). Since 
the meaning of words in statutes is a 
question of law for the courts, it may be 
that various voluntary plans under 11 
(e) designed to simplify the structure of 
a corporation or a system, will have to 
face a court test as to whether that struc- 
ture was “unduly and unnecessarily” 
complicated as a matter of law. It seems 
equally possible that an adverse pro- 
ceeding by the commission against the 
same company under 11 (b) (2) would 
have to meet exactly the same test as to 
legality. 

But to be valid under 11 (e) the plan 
must also be “fair and equitable” to the 
persons affected by the plan, principally 
the security holders. The plan must con- 
form to this standard not only in the 
opinion of the commission, but Congress 
was careful to require the court to pass 
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on that question also. It is difficult to read 
the decision of the Supreme Court in 
Case v. Los Angeles Lumber Products 
Co. (1939) 60 S Ct 1, and escape the 
conclusion that the words “fair and 
equitable,” as used in this act, are not 
words of art, just as the same words 
were held to be in the section of the 
Bankruptcy Act before the court in the 
Los Angeles Case. In other words, 
whether the plan is fair and equitable is 
a question of law. This in turn subjects 
plans under 11 (e) to the test of the 
priority doctrine announced in the Boyd 
Case (1913) 228 US 482, 57 L ed 931, 
in the Kansas City Terminals Case and 
related cases (1926) 271 US 445, 70 L 
ed 1028, reaffirmed in the Los Angeles 
Case, and explained by obiter in Securi- 
ties and Exchange Commission v. United 
States Realty & Improv. Co. (1940) 60 
S Ct 1044, also probably to the doctrine 
of the Deep Rock Case (Taylor v. Stand- 
ard Gas & E. Co. [1939] 306 US 307, 
83 L ed 669) explained in Pepper v. 
Litton (1939) 60 S Ct 238. 


FURTHER reading of the Los Angeles 

Case leads to the view that therein 
the court held that, under the reorganiza- 
tion statute then before the court, the 
plan not only had to be feasible, but it 
also had to be fair and equitable to the 
security holders. One was not a substi- 
tute for the other. Two tests were pre- 
sented by the statute. The plan had to 
meet both of these successfully or be 
struck down. In the Los Angeles Case 
the plan was admittedly feasible. Never- 
theless, the court disapproved it. It met 
one test but not the other and so perished. 
Likewise under § 11 (e) it can be plausi- 
bly argued that a plan to be valid must 
meet both of two tests: (1) That it is 
necessary or perhaps appropriate to 
effectuate the provisions of subsection 
(b) of § 11; (2) that it is fair and equi- 
table. If the plan fails to meet either of 
these tests, it is invalid. One is not a sub- 
stitute for the other. The failure to meet 
either is fatal. Sometimes a plan con- 
forms so very well and so desirably to the 
test of feasibility or to the test of effectu- 
ating the purposes of § 11 (b) that we 
OCT. 24, 1940 
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find it difficult to realize that the test of 
“fair and equitable” is of equal vitality 
and consequence. It was interesting to 
note the surprise caused by the Supreme 
Court pointing out in the Los Angeles 
Case that a first mortgage is still a first 
mortgage and that the rights of creditors 
are superior to those of stockholders, or 
in other words of debtors, and that con- 
tractual rights of this character are pro- 
tected by our laws. 

I have purposely refrained from dis- 
cussing the bearing of the Los Angeles 
and U. S. Realty and other decisions on 
the difference of opinion, which has ex- 
isted for some time between other com- 
missioners and me, as to whether prior- 
ities are lawfully preserved in reorgan- 
izations when secured creditors or un- 
secured creditors or preferred stock- 
holders are required to accept for their 
old contracts new securities in the same 
class as those issued to others whose old 
securities were of lower grade who make 
no new contribution. (See, for example, 
Re West Ohio Gas Co. [1938] 3 SEC 
1014, 1029, 26 PUR(NS) 338.) 


O NE may sensibly ask after consider- 
ing these provisions of 11 (e), the 
section for voluntary action, whether 
similar provisions are found in 11 (b), 
(c), and (d), the sections for nonvolun- 
tary action, adverse action by the com- 
mission. It seems plain that an order of 
the commission under 11 (b) (1) or 11 
(b) (2) to be valid must be one neces- 
sary to effectuate the provisions of 11 
(b) (1) and 11 (b) (2). In 11 (b) (2) 
we find no language expressly stating 
that the rearrangement ordered by the 
commission must be fair and equitable. 
However, 11 (d), which provides for en- 
forcement of 11 (b) orders and the 
trustee’s power to dispose of assets, also 
provides that such disposition must be 
‘in accordance with a fair and equitable 
reorganization plan which shall have 
been approved by the commission after 
opportunity for hearing.” So here is 
plain recognition of the fair and equi- 
table doctrine in connection with adver- 
sary proceedings under 11 (b). Besides 
it may be questioned whether Congress 
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would preserve this doctrine in the |] 
(e) cases, and completely neglect it in 
the 11 (b) cases. It is doubtful whethe 
it has done so. How receptive the Sy. 
preme Court would be to a suggestion 
that this principle be disregarded even in 
an adversary case, may, in the light of 
the strong language of the Los Angele 
Case, at least be questioned. 

My paper has grown to such a length 
that I shall devote little time to the fur. 
ther provisions of § 11. In passing We 
may note hurriedly that in proceedings 
in United States courts in which a re. 
ceiver or trustee is appointed for any 
registered holding company or subsidiary 
thereof, the court may make the commis- 
sion sole trustee or receiver subject to the 
orders of the court, that no other person 
than the commission shall be named 
trustee or receiver without notifying the 
commission and giving it an opportunity 
to be heard. A reorganization of sucha 
company shall not become effective un- 
less the plan shall have been approved by 
the commission after opportunity for 
hearing prior to its submission to the 
court. Such a plan may be proposed in 
the first instance by the commission or 
by any person having a bona fide inter- 
est. The commission is authorized by 
rules or orders to require that all fees 
and expenses in reorganization and simi- 
lar cases shall be subject to approval by 
the commission. The commission, how- 
ever, has enacted a rule that in cases in 
which it appears under Chap. X of the 
Chandler Act, it will not exercise this 
power, but will present its views to the 
court, although the rule reserves to the 
commission the right to take a different 
course where circumstances justify it. 
(Rule U-11F-2.) 

Section 11 (g) controls the solicita- 
tion of proxies, consents, and similar 
documents in respect of any reorganiza- 
tion plan or of divestment of control, se- 
curities or assets, or dissolution. The 
solicitation must have been submitted to 
the commission, unless the commission 
itself proposed the plan. The solicitation 
must be accompanied by a report on the 
plan made by the commission after op- 
portunity for hearing or by an abstract 
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of such a report. Many investors seem 
to have found these reports helpful. We 
do our best to have them written simply. 
Itis often very difficult to do so when the 
facts are numerous and complicated. To 
date the commission has not in these re- 
ports advised the security holder how to 
vote. It does try to see that he gets all the 


pertinent truth so that he can exercise 
whatever powers of judgment he has on 
the basis of fact and not of fancy. 


HE solicitation must conform to 

SEC rules. These rules are designed 
to develop the truth and such of it as is 
material. 





The Powers of the State Utility Commissions 
By HARRY BACHARACH* 


HAVE a hunch that when those ar- 
I ranging the program of this section 
assigned the subject—‘‘The Powers of 
the State Utility Commissions”—to me, 
they had “tongue in cheek.” I have seen, 
as they must have seen, the effective 
powers of the state commissions, year by 
year, narrowed, restricted, eroded, and 
displaced by acts of Congress, and 
through administration and interpreta- 
tion of these acts by the Federal regu- 
latory commissions set up by them, to ap- 
proaching the vanishing point. Through 
these acts of Congress and their adminis- 
tration and interpretation the nose of the 
camel of Federal Regulation entered the 
tent of State Regulation. The usual conse- 
quences followed. The camel is in course 
of taking practically complete possession 
of the tent, restrained only by a few con- 
stitutional humps safeguarding the prov- 
ince of the states that prevent complete 
occupancy of the tent by the camel and 
complete ouster of the Arab state offi- 
cials. 

I will not rehearse the “horse and 
buggy days” of state regulation in the 
early 1900’s. This would be to thresh 
over old straw. I have not time for sta- 
tistics of the development and efficiency 
of state regulation. You will find these 
statistics embalmed in the reports of the 
state commissions and summarized in 
the committee reports of the National 
Association. 

I nevertheless want to remind you that 


*President, National Association of Railroad 
and Utilities Commissioners. 
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aside from the creation of the Interstate 
Commerce Commission (a commission 
that must be excluded from any shafts of 
criticism of Federal regulatory commis- 
sions that I may level), the movement for 
comprehensive and effective regulation, 
through substituting legislative regula- 
tion for regulation by more forces of 
competition, proceeded from the states 
and not from the nation. 

Its impetus was provided—and its di- 
rection was given—by the elder LaFol- 
lette, by Hughes, and by Wilson before 
they ascended from state to national 
scene. 

I want nevertheless to remind you that 
the development of state regulation has 
been evolutionary and not revolutionary ; 
that it has been a process of continuous 
development over the years as experi- 
ence has indicated the need for change 
and expansion; and that it has had a 
course long enough to let those engaged 
in its administration and development get 
“dry behind the ears” through the play 
of the winds of experience. 

I do want to recall to you that those 
responsible for state legislative regula- 
tion and its administration have played 
a pioneering part, together with the Inter- 
state Commerce Commission; that they 
entered upon uncharted fields, and that, 
without their pioneering work, the work 
of the newly created Federal regulatory 
commissions would have been even more 
difficult than it has proved. 


Ns let me highspot state regulation 
in briefest outline: 
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About 1907 and a few years follow- 
ing, the majority of the states abandoned 
the theory of competition as a method 
of regulation, and established state com- 
missions with power to grant or with- 
hold certificates of convenience and ne- 
cessity, require uniform accounting, with 
authority to supervise quality of service, 
and with power to fix reasonable rates 
for services and end unjust discrimina- 
tion. 

State commission regulation made sub- 
stantial progress through the years fol- 
lowing 1907. I frankly admit that, espe- 
cially from 1920 to 1929, problems of 
regulation developed in extent and in- 
tricacy more rapidly than the process of 
state regulation. These problems devel- 
oped beyond ability to meet them at once ; 
the problems required thinking through 
in order that ill-informed action might 
not result in ills more grave than those 
that had developed. These problems were 
thought through. Thinking time is never 
wasted. 


_ every state regulatory com- 
mission was strengthened by legis- 


lation. The powers of the state commis- 
sions were expanded. Now a well- 
rounded system of utility regulation 
exists in the predominant number of 
states. 

During the last decade state legisla- 
tion has extended to practically every 
subject of utility regulation. The juris- 
diction of state commissions has been 
expanded as to the power to effect tem- 
porary rate reductions and to suspend 
proposed rates, authority over company 
budgets, and the application of excessive 
earnings, the power to require disclosure 
of a substantial affiliated interest, super- 
vision over management, advisory, and 
engineering contracts with affiliated in- 
terests, authority over the extension of 
credit, loan policies, and the assumption 
of liabilities by affiliated interests, juris- 
diction over operating company finances 
and security issues, authority to prohibit 
or control payment of dividends where 
capital might be impaired, and authority 
to require adequate and reasonable pro- 
vision for depreciation. 
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SURVEY in 1936 showed that within 

the preceding six years 36 states 
had enacted legislation regulating motor 
carriers, 29 states effected legislative 
changes in commission organization, 25 
states had enacted new legislation relat- 
ing to assessment of costs, laws concern- 
ing holding companies and affiliated in- 
terests had been passed in 24 states, and 
the authority of the commission over se- 
curity issues had been expanded in 23 
states. The legislation of 21 states bore 
directly on rates of valuation ; 7 commis- 
sions were given powers over payment 
of common stock dividends; and an 
equal number were given increased 
powers over depreciation practices and 
records. Legislation during the four 
years since 1936 has further strength- 
ened state regulation by the grant of ad- 
ditional powers and duties to the com- 
missions. 

This evolutionary expansion of the 
powers and duties of the state commis- 
sions demonstrates the continued confi- 
dence of the people of the several states 
in state commission regulation. The sug- 
gestions for expanding the powers of the 
commissions came from the commissions 
to the executives and legislatures of the 
several states. The enacting of their sug- 
gestions into law is the hallmark of the 
people’s approval. 

The increasingly liberal attitude of the 
courts toward giving real weight and a 
real degree of finality to fact finding by 
the commissions evidences that the com- 
missions have attained experienced and 
matured discretion, earning judicial con- 
fidence. 

I am proud of the record made by the 
state regulatory commissions, Of course 
on occasion they have erred. To err is 
human; the Divine alone is perfect. If, 
after the lapse of a like period of effort 
the record of the newly created Federal 
regulatory commissions discloses no 
greater measure of error, they will have 
reason for equal pride. 

I ask you to notice incidentally that in 
recent years this record of the state regu- 
latory commissions was made under a 
barrage of propaganda from some of the 
newly created Federal regulatory com- 
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missions and Federal officials, designed, 
through distorting of facts, to break 
down the confidence of the people of the 
several states in their regulatory commis- 
sions and glorify the Federal agencies; a 
barrage in which not illy paid publicity 
agents, the free columns of the Congres- 
sional Record, and the franking privilege 
have been used. The cost of the barrage 
has been reflected in /ederal taxes, which 
the public utilities of the states have not 
escaped and which have found their way 
into operating costs and ultimately into 
the rates of the users of the services. 


HEN I look at my desk, littered as 
Wi is daily with press releases by 
some of the Federal regulatory commis- 
sions, and matter fathered by these com- 
missions and published by leave in the 
Congressional Record, all coming under 
a free postal transmission privilege, and 
when I scan these highly imaginative 
compositions, distorting facts to support 
a theory, I wonder whether the Fuehrer 
has taken lessons in propaganda from 
some of our Federal regulatory commis- 
sions and officials, or whether they have 
sat at his feet. I have sketched the be- 
ginning and evolution of state regula- 
tion. I turn to the other side of the pic- 
ture—Federal regulation: 

To avoid misunderstanding, let me 
again say that I do not criticize the legis- 
lation setting up the Interstate Commerce 
Commission or the legislation expand- 
ing the powers of that commission or the 
interpretations by that commission of the 
congressional acts under which it acts, or 
its administration of these acts. Much as 
I differ from the conclusions reached by 
that commission in specific cases, I recog- 
nize that the Interstate Commerce Com- 
mission legislation was required to close 
a “gap” between state and national regu- 
lation and that that commission has not 
been grasping of power and has not dis- 
torted the laws creating it and granting 
it power, to the end of enlarging its juris- 
diction, and has recognized that whole- 
hearted codperation between nation and 
the states is a shears that has two blades. 

It would be worse than foolhardy not 
to recognize that under our Constitution 
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state regulation to be wholly effective 
must be complemented by Federal regu- 
lation ; and that there is a “gap” between 
the limits of effective state regulation and 
completely effective regulation that can 
only be covered by Federal legislation. 

I dissent sharply, however, from the 
conclusion in the Summary Report of 
the Federal Trade Commission which de- 
veloped the basis of the Public Utility 
Act of 1935. That conclusion was that 
even the states that had adopted a thor- 
oughgoing policy of regulation had en- 
countered insuperable difficulties in mak- 
ing regulation effective. This alleged 
failure of state commission regulation 
was attributed in the main to constitu- 
tional limitations—particularly to the in- 
terstate commerce clause of the Consti- 
tution and to limitations upon the states 
by other constitutional provisions. 


Win respect to the regulation of 
utility holding companies, which 
are largely outside the jurisdiction of the 
state commissions, I would not question 
the validity of this conclusion. With re- 
gard to the regulation of electric and gas 
operating utilities, the conclusion of the 
Federal Trade Commission was almost 
wholly unsupported and the conclusion 
has become even more unsound with the 
passage of time. 

The “gap” in the regulatory field in 
which a state commission under properly 
drafted legislation is not able to act ef- 
fectively because of constitutional re- 
strictions is narrow. Its limits were indi- 
cated by the United States Supreme 
Court in the Attleboro Case in 1927, 
273 US 83, PUR 1927 B 348, which de- 
nied to the state power to fix the rates 
at which electricity might be sold at 
wholesale to a distributing company op- 
erating in another state. 

Primarily it was this “gap” that in the 
recent Federal regulatory legislation 
Congress attempted to close. 

Some of the newly created Federal 
commissions are not in accord with this 
proposition. In their zeal to expand juris- 
diction they have not been willing to let 
language in an act of Congress say what 
it means. Their unwillingness has been 
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fed by a new technic in drafting laws; 
the drafting of a preamble vague, broad, 
sweeping, all-comprehending, and sono- 
rously weazel-worded, and reliance upon 
it to offset enacting provisions not 
thought through and therefore not clear- 
ly stated. They have raised the preamble 
to controlling heights when it served de- 
sire and denied it effect when its limita- 
tions ran counter to desire. 

In an address before this section in 
1936, Commissioner Seavey of the Fed- 
eral Power Commission said: 

In the drafting of the Federal Power Act 
meticulous care was taken to preserve all 
the power of the states that was or could 
be exercised by them in the absence of Fed- 
eral regulation. Whether anything along this 
line was overlooked is not apparent on the 


face of the act. Administration of the law 
will bring out any such defects. 


That this statement correctly ex- 
pressed the intent and purpose of Con- 
gress is indicated by the provision in the 
preamble to the act that Federal regula- 
tion is to “extend only to those matters 
which are not subject to regulation by 
the states.” 


HE Federal Power Commission, 

however, has done more than mere- 
ly occupy a field which existed previous- 
ly as unoccupied territory to which state 
regulation could not extend. The Power 
Commission has authority to prescribe 
systems of accounts, and to determine 
the cost or fair value of property used 
for supplying intrastate service by utili- 
ties subject to its jurisdiction. It has au- 
thority to fix rates of depreciation and 
utilities are forbidden to make any charge 
to operating expense on account of de- 
preciation, or show upon their books any 
depreciation reserve other than that pre- 
scribed by the commission. The sale, 
lease, or other disposal of facilities of a 
value in excess of $50,000 may not take 
place without Power Commission ap- 
proval. Merger or consolidation of the 
property of a “utility” with those of any 
other “person” also requires Federal 
Power Commission approval. The state 
commissions have these same powers 
over the same public utilities. 
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The Federal Power Commission exer. 
cises these powers over the operating 
utilities whose interstate operations are 
wholly incidental or insignificant, and 
claims this broad jurisdiction over utili- 
ties producing electricity which can be 
ultimately traced, no matter in how 
slight, indirect, and incidental measure, 
into the channels of interstate commerce, 
and though the utility neither owns facilj- 
ties extending into another state nor re- 
ceives or delivers electricity across the 
state boundary. Time will not permit 
setting forth instances of like action by 
other recently created Federal commis- 
sions. I could, if time permitted, demon- 
strate that the Power Commission does 
not stand alone. 

I recognize, of course, that the Federal 
Power Commission and other Federal 
regulatory commissions must administer 
the statutes according to their best judg- 
ment and understanding. Notwithstand- 
ing that these Federal agencies from time 
to time have indicated a policy of codp- 
eration with the state commissions, as a 
matter of grace, I am concerned at the 
encroachment on state commission regu- 


lation and the growing concentration of 
regulatory power at the Federal level 
through acts of Congress and beyond the 
intent of Congress by administration in- 
terpretations of these acts. 


HE argument that the expansion of 
Federal regulatory activities pro- 
vided for by acts of Congress is re- 
quired by the public interest rests in part 
upon the fact that some members of 
newly created Federal regulatory com- 
missions or of their staffs, undertaking 
their work with confidence and zeal of 
new hands, frequently fall into the habit 
of believing that their judgments are in- 
fallible and that the judgments of others 
including state commissions are to be 
ignored, as not worthy of consideration. 
Public utility management was unduly 
concentrated in some of the holding com- 
pany systems where the emphasis was 
upon financial operations. Section 11 of 
the Holding Company Act defines an in- 
tegrated public utility system as one not 
so large as to impair the “advantages of 
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localized management.” What effect is 
to be given these quoted words remains 
to be seen. I ask you, is it not possible 
that the Federal government is now mak- 
ing the same mistake in the field of regu- 
lation as the holding company did in the 
field of management ? Highly centralized 
regulation may prove to be, as I believe 
it will, no more desirable than highly cen- 
tralized management, even to the extent 
that the Constitution permits such regu- 
lation. 

The increased concentration through 
Federal legislation and administrative in- 
terpretation of regulation and the effects 
of such concentration, forcibly call at- 
tention to the need for finding and apply- 
ing tests of the propriety and necessity 
of such concentration. This is a task that 
stands unperformed. We plunge ahead 
with concentration without chart or 
compass of fact finding and without 
thinking through. 


N this day nations have been sub- 

merged by the theory and practice of 
the centralized corporate state. Every 
passing hour makes the dread conse- 
quences more plain. Our Federal govern- 
ment has been delegated, as it should be, 
emergency powers in order to make pos- 
sible an adequate rearmament and de- 
fense program. The daily news for 
months has concerned the process of 
tying threads of our national life to 
Washington. The economic and now the 
military crises have set the stage for 
moving in the direction of a high degree 
of integration of the governmental struc- 
ture. In the face of all this, it might seem 
anticlimactic to discuss the problem of 
whether particular regulatory powers 
ought to be exercised by our state com- 
missions or centralized at the Federal 
level. However, experience shows that 
when the economic or military crisis is 
passed, decentralization of this central- 
ized power and its return to the original 
points of control is at best a slow and 
difficult process or never takes place. It 
is therefore essential to resist continual- 
ly the pressure toward centralization ex- 
cept at such points where it is vital to 
defense or national well-being. The ad- 
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vantages of democracy and local par- 
ticipation in government are worth pre- 
serving. They will not be preserved un- 
less the tendency toward centralization 
is resisted at all points where centraliza- 
tion is not vital or necessary. 

The nature of our democratic institu- 
tions creates a strong presumption in 
favor of the exercise of regulatory power 
by the states, and places the burden of 
proof upon those seeking to withdraw 
that power from the states. 

The question is not the broad one of 
whether or not regulation of electric and 
gas, telephone, transportation, and other 
public utilities should be in Federal or 
state hands. The question of the proper 
division of regulatory power must be 
raised separately with reference to each 
of the numerous subjects of public util- 
ity regulation. The answer probably is 
not the same for interstate telephone toll 
rates as it is for local exchange rates. It 
probably is not the same for the account- 
ing methods to be followed by companies 
supplying management services as it is 
for the depreciation rates of operating 
utilities. The character and territorial 
scope of the subjects of regulation are 
of course among the considerations 
which are significant in testing the pro- 
priety of centralized regulation. 


T is true that state regulation of the 
most positive type does not exist in 
each one of the 48 states. One state has 
not established a regulatory commission, 
and the commission of a second state does 
not have jurisdiction over electric utili- 
ties. 

The commissions of five other states 
have no jurisdiction over the rates of 
electric utilities. In still other instances 
the regulatory agency has not been given 
authority over the issuance of securities 
or power to regulate with respect to par- 
ticular utility matters. I believe that with 
respect to subjects of predominately local 
interest, the absence of regulation of a 
positive and effective type by the state 
is not in itself and alone a proper basis 
for centralization at the Federal level. 
Except in so far as the interest of other 
states is measurably affected, the citizens 
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of a particular state should be allowed 
to determine for themselves the scope 
and extent of regulation and of govern- 
mental power. 

State government is closer to the peo- 
ple and the awareness, interest, and par- 
ticipation of the people are greater where 
responsibility is placed at the state level. 
If the state is deprived of its initiative 
and responsibility, the opportunities of 
the people for experimentation and prog- 
ress in self-government tend to give place 


to centralized bureaucratic control whose 
errors affect the nation as a whole, and 
not merely the people of a particular 
state. 

I plead that the states be preserved as 
experimental regulatory laboratories, 

These are my personal views. They 
must not be taken as in anywise reflect. 
ing the views of my associates on the 
New Jersey commission or in the Na- 
tional Association, of both of which | 
happen to be president. 





Motor Carrier Regulation 


By JACK GARRETT SCOTT* 


AN the time Chairman Eastman antici- 
pated being able to be present him- 
self, he selected the subject of “Motor 
Carrier Regulation,” which is quite a 
broad one. I am quite sure that I do not 
know nearly as much about it as he does, 
yet I probably know more about that 
subject than any other, and so I shall 
adopt it and do the best I can with it. 
To cover such a field fully would take 
more time than it would be reasonable 
or even courteous for me to consume, and 
hence I shall confine myself to certain 
broad aspects of it. 

It would be difficult to obtain an ade- 
quate understanding of the problems and 
complexities of motor carrier regulation 
in the absence of some idea of the situa- 
tion which gave rise to Federal regula- 
tion, and an understanding of the aims, 
purposes, and methods which are in- 
herent in that legislation. For the bene- 
fit of those of you, if there are any, who 
are not familiar with these conditions, it 
may be well, as a preliminary matter, to 
touch upon them. 

From quite small and inconspicuous 
beginnings, about twenty years ago, 
motor transportation in a short time 
reached a point where it handled a sub- 
stantial part of the nation’s commerce, 
in the carriage of both property and pas- 


*Chief Attorney, Bureau of Motor Carriers, 
Interstate Commerce Commission. 
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sengers. As to property, this was par- 
ticularly true in respect of merchandise 
freight for short distances, which the 


railroads soon claimed was the cream of | 


the traffic but which theretofore they had 


asserted was unprofitable for them to | 


handle. Ultimately motor carriage tried 
longer hauls and shipments of lower 
value, until it became a real competitor 
of existing transportation facilities. The 
competitive situation existed not only be- 


tween motor carriers on the one hand, | 


and rail and water carriers on the other, 
but also between motor carriers them- 
selves, both of the same and of different 
classes. This competition soon became in- 
tense and bitter and led inevitably to rate 
cuts by all forms of transportation, and 
from there to most of the other evils 
which follow a bitter and intense price 
competition. 


i eo ease with which one might enter 
the motor carrier field, with little or 
no restrictive regulation, and the need of 
but a nominal initial investment, multi- 
plied the number of operators and thus 
increased the intensity of the competi- 
tion. The net result over a period of 
years, magnified by the first few years of 
the depression, was widespread disor- 
ganization of the motor carrier indus- 
try, financial irresponsibility, inadequate- 
ly trained personnel, pathetic labor con- 
ditions, cutthroat competition, and ac- 
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tual economic chaos. The motor carrier 
industry, because of physical operating 
facts, offered the country many new 
transportation advantages from the 
standpoint of speed, completeness of 
service and flexibility. Yet it was about 
to expire in a welter of bankruptcies and 
disintegrations. Many business men in 
many lines of endeavor had changed ma- 
terially their method of doing business in 
reliance upon motor transportation. Its 
effect was felt noticeably in many ways 
upon methods of production and dis- 
tribution. It was too late, therefore, to 
abandon the motor carrier industry to 
destruction without disastrous effects 
upon many others. And yet, if permitted 
to continue as it was, without remedial 
measures, it not only might encompass 
its own ruin and that of those who had 
relied upon it, but also substantial injury 
to existing transportation facilities. 

The movement for Federal regulation 
of motor carriage began many years 
before 1935. Some 37 bills provid- 
ing for some form or another of regu- 
lation were introduced in the Congress 
between 1925 and 1934, all of them fail- 
ing of enactment. Rail carriers favored 
such legislation upon the quite logical 
ground that if they, the rails, were to be 
regulated, their competitors should also 
be regulated, although I have often 
thought that the rails are not entirely 
free from criticism for failing for so long 
to take advantage themselves of this new 
instrumentality, and competing as motor 
carriers, instead of preferring to encour- 
age legislative throttling of competition 
and neglecting to improve their own fa- 
cilities, equipment, and service. The 
states in large part had attempted regu- 
lation, but after the decisions in Buck 
v. Kuykendall? and Bush & Sons Co. 
v. Maloy,? they found that their efforts 
were necessarily ineffective to a large 
degree both because of their own im- 
potency to regulate interstate carriage 
and the absence of Federal regulation of 
that carriage. A respectable part of the 
shipping public favored regulation, as 
they foresaw the advantages of a known 
and predictable transportation cost, 
equality of treatment between them and 
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their own competitors, and some stability 
in rates and in the financial responsibility 
of carriers with whom they dealt. 


HESE, then, are the important fac- 

tors which led to enactment of the 
Motor Carrier Act, 1935. All those who 
spoke for Federal regulation, of the 
classes mentioned and others, together 
with the sound reasons they gave for 
their support, established beyond much 
doubt that the public interest required 
that the Federal government enter the 
field and assume the responsibility of 
making some order out of existing dis- 
organization. The purposes of the act 
and the degree of the public interest 
therein are well summarized in the decla- 
ration of policy of the Motor Carrier 
Act, 1935, with which you are all doubt- 
less familiar. 

The methods by which these aims and 
purposes were sought to be accomplished 
were by the use of several different types 
of regulatory controls. One of the most 
important of these consisted of a device, 
adopted from state motor carrier legis- 
lation and its predecessors, whereby no 
person could enter the interstate or for- 
eign motor carriage field without estab- 
lishing that his proposed service was re- 
quired by the public convenience and 
necessity or was consistent with the pub- 
lic interest. There were two exceptions 
to this general rule, one being a provision 
that any carrier engaged in good faith 
operation on a designated date and con- 
tinuously since, was entitled to operat- 
ing authority without complying with the 
standards contained in the general rule. 
The other exception was applicable to 
common carriers who operated solely 
within one state under a certificate of 
public convenience and necessity issued 
by properly constituted state authority. 
The first of these exceptions is commonly 
known as the “grandfather” clause, and 
the latter the intrastate common carrier 
exception. 


PPROXIMATELY 85,000 motor carriers 
filed applications for operating au- 
thority under the “grandfather” clause. 
These applications presented almost 
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every conceivable type of motor carrier 
operation and myriad questions both of 
law and fact which could hardly have 
been anticipated under the simple lan- 
guage of the “grandfather” provision. 
For example, was failure to comply with 
state requirements sufficient to nullify 
the “good faith” of an interstate opera- 
tion? It was decided by the Supreme 
Court, in a case between a “grandfather” 
applicant and the state, that operation 
in defiance of state laws deprived the 
carrier of the benefit of the exception.’ 
It is noteworthy that the Interstate Com- 
merce Commission had not yet passed 
upon the “grandfather” application of 
the carrier at the time of the Supreme 
Court decision. 

Was a cessation of operations by rea- 
son of bankruptcy within or without the 
carrier’s control in such way as to de- 
prive him of “grandfather” rights? The 
commission decided that bankruptcy, 
both voluntary and involuntary, because 
of its underlying causes, was within the 
carrier’s control and hence the cessation 
resulting therefrom forfeited “grand- 
father” rights.* 

Was an operation, originally irregular 
in character but changed after the 
“grandfather” date to a regular route 
operation, such a continuous one as to 
entitle the carrier to “grandfather” 
rights ? The commission said “No,” 5 and 
the Supreme Court upheld the deter- 
mination.® 

Was a carloading or forwarding com- 
pany which, although assuming common 
carrier obligations to the shipping pub- 
lic, used the facilities of independently 
existing motor carriers, entitled to op- 
erating rights as a common carrier by 
motor vehicle? Again the commission 
said “No,” and the Supreme Court ap- 
proved.® 


AS a motor carrier performing col- 

lection and delivery service for a 
railroad in a terminal district entitled to 
“grandfather” rights? The commission 
held such service to be part and parcel 
of the rail service and hence not subject 
to regulation under Part II of the Inter- 
state Commerce Act.® It was held other- 
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wise, however, as to a collection and de. 
livery carrier performing such service 
for a line-haul motor carrier.} 

Is any given motor carrier a commop 
or contract carrier, and what are the 
fundamental distinctions between com. 
mon and contract carriage under the 
definitions? Many cases have touched 
upon this question under varying cir. 
cumstances, a quite recent one deter. 
mining that the service performed by a 
contract carrier must be a specialized, in- 
dividual service of a type not readily per- 
formable by a common carrier. 

To whom should “grandfather” rights 
be awarded as between a dominant car- 
rier who solicits the business and assumes 
the obligations of a common carrier to 
the shipper, and the owner-driver of the 
motor vehicle which actually transports 
the goods? The commission has partially 
answered the question in several cases, 
one of them stating in detail the existing 
relationship between the parties which, 
under the facts of that case, entitled the 
dominant carrier to the operating rights.” 

To whom should operating rights be 
granted as between a lessor and a lessee 
of the operation under a lease in exist- 
ence on and after the “grandfather” 
date? The commission in a recent case 
decided that the lessee should receive the 
rights, upon condition that they revert 
to the lessor upon termination of the 
lease.3® 


NDER what circumstances is a car- 
U rier, whose physical operations are 
confined wholly within the boundaries of 
one state, engaged in interstate commerce 
so as to entitle him to “grandfather” 
rights, and to subject him to regulation 
under the Federal act? Several interest- 
ing and important commission cases bear 
upon this question, all of which follow 
the rule often announced by the Supreme 
Court that the essential character of the 
commerce is to be determined from all 
the surrounding facts and circumstances 
and that a continuing intent that the 
goods shall move from a point in one 
state to a point in another is the most 
important one of those facts.’ 

Instances of the type of questions 
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which arose for consideration under the 
operating authority provisions of the 
act could be multiplied indefinitely, but 
what I have said, I think, will be illus- 
trative of their diversity and complexity. 

A second type of control, closely allied 
to that of operating authority, is one 
which requires commission approval of 
consolidations, mergers, purchases, 
leases, or contracts for the operation of 
motor carrier lines, in transactions in 
which a total of more than twenty motor 
vehicles is involved. Whereas the oper- 
ating authority provisions seem to have 
been aimed at the elimination of exces- 
sive and uneconomic competition, the 
unification provisions appear to have 
been intended to prevent the dangers and 
evils of monopoly. A different standard 
is set up in the statute for acquisitions 
by carriers other than motor carriers 
from that applicable where only motor 
carriers are involved. In the former, the 
requirement is a finding that the trans- 
action will promote the public interest 
by enabling the acquiring carrier to use 
motor service to public advantage in its 
operation and not unduly to restrain 
competition. In the latter, a finding only 
of consistency with the public interest 
is required. 


tions have arisen. One of them is 
as to the type of limitations and condi- 
tions which may and should be placed 
upon the acquisition of motor carriers 
by rail lines. In the Barker Case,)® it was 
held that the rail carrier should be re- 
stricted to such operations under the ac- 
quired motor carrier rights as were sup- 
plementary and auxiliary to its rail op- 
erations, and that it must divest itself of 
those parts of the motor carrier opera- 
tion which were so situated as not to per- 
mit such supplementary and auxiliary 
service. In a later case, the condition was 
expanded to require prior or subsequent 
rail service on all traffic handled by the 
acquired motor carrier.'® 
In determining whether a given trans- 
action is subject to commission approval 
by reason of the number of vehicles in- 
volved, the question of what vehicles or 


gos again, many interesting ques- 
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combinations thereof should be counted 
long gave rise to doubt and controversy. 
The commission recently settled this 
question by an order, made under au- 
thority granted by an amend nt to the 
act, which ruled that the combination of 
a tractor and trailer should count as one 
vehicle, and that each surplus tractor or 
trailer should count as a separate ve- 
hicle.!” 

Can anything less than an entire op- 
erating right be transferred, and, if so, 
in what manner may such right be split ? 
An interesting case on this subject re- 
cently held that although a motor car- 
rier could dispose of less than all of his 
operation, he could not sell a portion of 
his route, including service to intermedi- 
ate points, and still retain a through route 
over the same highway restricted against 
intermediate service.*® Because of the 
multitude of possible methods by which 
operations might be divided, numerous 
cases have arisen and been decided on 
the point which need not be discussed 
here in detail. The policy followed by 
the commission seems generally to be to 
permit a vertical division and not a 
longitudinal one, and that duplicate serv- 
ice over highways is more nearly the 
criterion than duplicate service between 
the same points. 


LTHOUGH far from covering the sub- 
ject, what I have said perhaps will 
serve to show the type and character of 
the questions which have confronted the 
commission under the unification provi- 
sions of the act. 

The third type of control, and that 
which is probably the one of greatest 
ultimate importance to transportation 
evolution, is that over motor carrier 
rates. The machinery is quite similar to 
that provided in Part I of the Interstate 
Commerce Act in respect of rail rates, 
by which carriers initiate their own rates 
in the first instance, with power granted 
to the commission to set them aside and 
prescribe rates for the future if the orig- 
inally established rates shall have been 
found to be unjust or unreasonable or 
unjustly discriminatory or unduly pref- 
erential or prejudicial. Implementation 
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is provided by the power to suspend 
tariffs intended to establish new or 
changed rates and authority over divi- 
sions of rates between connecting car- 
riers. Authority is given to the commis- 
sion to require the establishment of joint 
rates and through routes for passenger 
transportation but not for that of prop- 
erty. The authority to prescribe future 
rates of common carriers applies to both 
maximum and minimum rates or either, 
whereas in the case of contract carriers 
the power is limited to the establishment 
of minima. Similarly, the power to sus- 
pend contract carrier rates is limited to 
those which propose reductions thereof. 

At an early day it was found that so 
much confusion and difference of opin- 
ion existed among motor carriers as to 
what constituted satisfactory or com- 
pensatory rates in their respective terri- 
tories, that blanket orders prescribing 
minimum rates for common carriers in 
specific areas were necessary. Conse- 
quently, the commission instituted sev- 
eral ex parte proceedings and thereafter 
issued orders which now cover a large 
part of the country.’® Experience under 
them has shown a continuing need for 
amendments and supplements to the orig- 
inal orders, and that to a substantial de- 
gree they were possibly unfair and in- 
effective without the establishment of 
minima for contract carriers. An impor- 
tant proceeding is now under way in- 
volving contract carrier rates in central 
territory.?° 


beer most I can say about the pres- 
ent rate situation of motor carriers 
is that it appears to me to be in a state 
of exploration and development and that 
the ultimate determination of the proper 
basis of motor carrier rates and their 
relationship to those of other carriers 
are matters of evolution to be seen more 
clearly in the future. The main difficulty, 
of course, is that rail rates have grown 
up upon conceptions of valuation of car- 
rier properties, adequate return upon in- 
vestment, what the traffic will bear, and 
perhaps others. The motor carrier has 
brought an innovation, in that his rates, 
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although originally related somewhat to 
rail rates, have come to bear a compara. 
tively close relation to cost of operation, 
This has arisen not only because of the 
keenness of his competition, but by the 
fact that many shippers could if they 
chose transport their own merchandise 
in their own equipment. Whether cost of 
operation will become the ultimate basis 
for motor rates or not, I do not know. | 
do know, however, that if that is to be 
the basis, there will be some difficulty in 
finding out what the cost of motor ve- 
hicle operation is. That is another tough 
question for the future. About the only 
feature of this subject which is clear in 
my mind is that motor rates constitute 
one of the most important questions aris- 
ing out of modern transportation, and 
that upon its solution will depend in large 
measure the welfare and future service- 
ability of the various parts of our na- 
tional transportation system. 

The balance of the regulatory pro- 
visions of the act are either supplemen- 
tary to those heretofore mentioned, de- 
vised to enable the commission to apply 
and enforce them, or pertain to matters 
of public protection and safety. The sec- 
tion which vests in the commission the 
right of approval of securities issues of 
motor carriers has not yet appeared to 
be one of great present importance, be- 
cause of the fact that a preponderant ma- 
jority of motor carriers are small en- 
tities who are specifically exempted from 
the securities provisions. 


f R= accounting provisions are of 
real significance, yet the problems 


which have arisen under them do not 
seem to be noteworthy here. 

The insurance section of the act gives 
the commission the duty and authority to 
prescribe requirements for public liabil- 
ity and property damage insurance to be 
maintained by all motor carriers subject 
to the act and cargo insurance to be pro- 
vided by common carriers. The main 
problem in this respect was that of pro- 
viding insurance limits which were in 
consonance at the same time with ade- 
quate public protection, the small size 
and depleted financial condition of a ma- 
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jority of the carriers, and the varying 
requirements of the several states. The 
chief present problem in respect of in- 
surance is one of enforcement, a matter 
which we are now attempting to handle 
ina wholesale and, I hope, effective man- 
nef. 

About the same comments are applica- 
ble to safety regulations. The wide dif- 
ferences in state requirements presented 
areal problem, but it is interesting to 
note that since the establishment of the 
safety rules by the commission, most of 
the states of the Union have adopted 
them, in whole or in part, as applicable to 
intrastate carriers, and that the very de- 
sirable goal of uniformity in this field is 
more nearly at hand than at any time in 
the past. The great public importance of 
effective safety measures is manifest, as 
isalso the difficulty and, at the same time, 
the extreme desirability of effective en- 
forcement. 


n the matter of the establishment of 

hours of service of employees of 
motor carriers, several interesting ques- 
tions have arisen. The language of the 
statute applies to “employees” without 
specifying any particular class or classes 
of employees. After quite thorough con- 
sideration, the commission decided that 
the context of the act required an inter- 
pretation which would limit applicability 
of hours of service regulations to those 
employees whose functions affected safe- 
ty.4 Consequently, it prescribed hours 
of service for drivers only, leaving the 
question open as to what other classes 
of employees, if any, came within the 
safety category. Motor carrier organiza- 
tions challenged the decision, claiming 
that the Interstate Commerce Commis- 
sion, rather than the Wage and Hour 
Division of the Department of Labor, 
had jurisdiction over all employees of 
motor carriers, but the commission in- 
terpretation was upheld by the Supreme 
Court in a recent decision.” Since that 
time, another proceeding has been insti- 
tuted before the commission for the pur- 
pose of determining what classes of em- 
ployees other than drivers fall within the 
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commission’s power to regulate, and an 
early decision therein is expected. In a 
further proceeding there were prescribed 
safety and hours of service regulations 
applicable to the interstate and foreign 
motor carrier operations of private car- 
riers,*® which constitute the only com- 
mission jurisdiction over such carriers. 
By reason of the undoubtedly large but 
still unknown number of such carriers 
who will be subject to these regulations, 
it is apparent that a tremendous enforce- 
ment task is presented. 


pes provisions of the Motor Car- 
rier Act, 1935, constitute a very 
broad and comprehensive plan of regu- 
lation which goes beyond that hereto- 
fore attempted either by the states con- 
cerning motor carriers, or by the Fed- 
eral government concerning rail carriers. 
Whether or not it is properly designed 
to fit the needs of existing conditions 
adequately, or to accomplish the purposes 
intended, I think it is too early to say. It 
is my opinion that it will take years to 
find complete answers to these questions. 
Although about five years have now 
elapsed since the effective date of the 
act, and although there has been some 
criticism of the lack of more expedition 
in administration, I am sure that real and 
substantial progress has been made, and 
that all has been accomplished that could 
possibly have been expected in view of 
the complexity of the task and the limited 
facilities which have been available to 
handle it. I am convinced that the gen- 
eral scheme of regulation is a sound one; 
that in time it will bring a high measure 
of stability and responsibility to the 
motor carrier industry and fair and non- 
discriminatory treatment to the public; 
that it will be one of the deciding factors 
in effectuating proper codrdination be- 
tween the various types of transporta- 
tion, finding the proper, legitimate, and 
most efficient sphere for each; that it will 
result in a successful and effective co- 
Operative effort between the Federal and 
state governments; and that it will ulti- 
mately prove to be one of the most im- 
portant steps ever taken by Congress to- 
ward the development of a strong, sound 
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transportation system in this nation, 
which is properly adapted to the needs of 


its commerce, and of the national de. 
fense. 
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The Regulation of Water Carriers 
By PAUL D. PAGE, JR.* 


W: country lawyers (and, admit it 
or not, most of us started out as 
country lawyers, and probably would be 
a lot better off if we had stayed that 
way) who have “suffered a sea change” 
into something which, though generally 
by no means “rich,” most certainly is 
“strange,” have only one settled convic- 
tion concerning the problems arising out 
of regulating land and water carriers, 
which is that these problems are like 
Paul Revere’s signals—‘“one if by land, 
and two if by sea.” And we consider 
that an understatement. 

Two of the named purposes for the 
adoption of the Constitution of the 


_*Member of staff, U. S. Maritime Commis- 
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United States were “to provide for the 
common defense” and “to promote the 
general welfare.” It is not without sig- 
nificance that the framers of the Consti- 
tution, after specifying those objectives, 
granted to Congress as its second specific 
power the power to regulate commerce 
with foreign nations and among the sev- 
eral states. Commerce is the lifeblood of 
nations, and transportation constitutes 
the veins and arteries through which that 
lifeblood moves. The rise and fall of 
commerce is in great part the measure of 
the general welfare. The direct relation 
of efficient transportation systems to the 
national defense is too obvious to re- 
quire comment. 

There is always an unfortunate tend- 
ency on the part of those particularly 
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concerned (and most of us are, or at 
least consider ourselves, specialists) 
with some particular mode of transpor- 
tation to lose sight of the fact that there 
are other modes of transportation of 
equal importance both to the common 
welfare and the national defense. To the 
extent that this point of view produces 
free rivalry and healthy competition it is 
beneficial ; but frequently it goes to the 
extent of bringing about wars of exter- 
mination, and efforts, sometimes success- 
ful, to acquire unjust advantage by un- 
fair practices or by statutory enactment. 
Then the necessary interrelation between 
the various kinds of transportation is 
forgotten, and the representatives of any 
given method are apt to lose sight en- 
tirely of the greatest good of the greatest 
number, and to ignore the fact that by 
gaining temporary advantage over a 
competitor they may be in cold, hard, 
reality killing the goose that lays the 
golden eggs. 


n the realm of regulating transporta- 

tion, we now necessarily deal with 
railroads, trucks, air liners, and the ships 
that move upon the waters. Each of 
these methods of transportation has been 
fostered by some form of governmental 
aid. The great land grants made the 
railways possible; the government built 
the roads upon which our trucks and 
busses move; generous gifts in money 
and the development of airways and air- 
ports fostered, and now maintain, our 
flying carriers of passengers and freight ; 
our foreign-going merchant marine is 
directly subsidized, and our domestic 
water carriers are protected by statute 
against foreign competition, aided by 
charts, beacons, and port development, 
and move in great part upon inland 
waterways which, but for their develop- 
ment and constant maintenance by the 
government, would be in great part im- 
passable. It is completely clear that those 
who utilize railways, highways, airways, 
or waterways for their private profit are 
bound, in good conscience as by law, to 
respect and cooperate with Federal regu- 
lation. 

It is equally clear that such regula- 
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tion must be constructive, and not de- 
structive, especially in times like these 
when every phase of the national de- 
fense is being geared to unprecedented 
speed, and when the threat of unsought 
involvement in the insanity of war is a 
reality, not a mere nightmare. Putting 
the case of the water carriers, I need 
say only that when the rails are hot with 
strings of freight cars hurrying defense 
materials from place to place, producer 
and consumer groups must turn to the 
slower but less expensive facilities of 
water transportation. It is fatally easy to 
forget the time when wheat could be 
moved no farther than the elevators, the 
time when our cotton rotted on the docks. 
It will not be so easy to face it if it comes 
again. 


I BELIEVE that perhaps it was the nec- 
essary preoccupation of the Mari- 
time Commission’s predecessor, the Ship- 
ping Board, with the problem of develop- 
ing and maintaining an American mer- 
chant marine of such size and efficiency 
that it would prevent recurrence of con- 
ditions which are conservatively esti- 
mated to have cost American business 
during the Boer War and the World War 
alone between two and three billion dol- 
lars, which is responsible for the fact 
that, although our first regulatory author- 
ity was enacted in 1916, commission 
regulation of water carriers was deplor- 
ably slow in getting under way ; so much 
so, that twenty-four years later water- 
carrier regulation is still in the primary 
stage, and most of our policies and prac- 
tices are more experimental than fixed. 
Without the slightest doubt, the past 
three years have seen more activity, de- 
velopment, and progress in water-carrier 
regulation than did the twenty years 
preceding them. 

The Maritime Commission has not 
hesitated, and will not hesitate, to make 
its regulation fair, fearless, and effec- 
tive. It does not propose to tolerate eva- 
sion of issues, dilatory tactics, or any 
of the many methods frequently utilized 
to perpetuate, or at least prolong, in- 
defensible practices which militate 
against the commercial welfare of the 
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people served by water carriers. And let 
me emphasize here that the commission 
is completely convinced that the utmost 
expedition consistent with sound deci- 
sion is a necessary ingredient of effective 
regulation. And if some of you find your 
vacations suddenly cut short by the com- 
mission’s refusal of what you may regard 
as a “routine” request for additional 
time in which to file a brief, you may 
comfort yourselves with the reflection 
that it is not because we love Caesar, the 
lawyer, less, but because we love Rome, 
the people, more. 

An extraordinary feature of the basic 
statute upon which the Maritime Com- 
mission’s regulatory activities rest, the 
Shipping Act of 1916, is that it contains 
the seeds of a plan akin to the Jeffer- 
sonian maxim, that the best government 
is the one which governs least, a plan 
providing for the self-regulation of wa- 
ter carriers. This is the conference sys- 
tem, whereby, under § 15 of the act, 
carriers may form conferences and enter 
into agreements between the conference 
members, designed to fix or regulate 
rates or fares; to give or receive special 
rates, accommodations, or other partic- 
ular privileges or advantages ; to control, 
regulate, or destroy competition ; to pool 
or apportion earnings, losses, or traffic; 
to allot ports, or to restrict or regulate 
the number and character of sailings be- 
tween ports ; to limit or regulate the vol- 
ume or character of freight or passenger 
traffic to be carried ; or in any reasonable 
manner to provide for exclusive prefer- 
ential or codperative working arrange- 
ments. 


— the grant of such tre- 
mendous power was accompanied 
by an appropriate safeguard found in 
the fact that before such conference 
agreements become effective, they must 
be approved by the Maritime Commis- 
sion, and that the Maritime Commission 
has authority whenever it finds that such 
agreements are or have become unfair 
or discriminatory as between carriers, 
shippers, importers, exporters, or ports, 
or between exporters from the United 
States and their foreign competitors, or, 


broadly, to operate to the detriment of 
the commerce of the United States, or 
to violate any provision of the Ship- 
ping Act of 1916, to disapprove, and 
thereby kill, them. A carrier who under- 
takes to act or operate under a disap- 
proved conference agreement is subject 
to heavy penalties provided by the Ship- 
ping Act and prosecution under our anti- 
trust laws. 

This system, which assures the Mari- 
time Commission full information with 
regard to the vital activities and prac- 
tices of water carriers operating through 
a conference, while the carriers them- 
selves are encouraged to initiate and 
work out the solutions of their problems, 
is one which assures maximum freedom 
of “business” from what is all too fre- 
quently regarded as “government med- 
dling.” This system has so far promoted 
good will between the regulator and the 
regulated that very frequently we are 
called upon to help “work out” agree- 
ments beneficial to the carriers, the ship- 
pers, and the public. The fact that a 
strikingly small number of agreements 
have been disapproved by the commis- 
sion is proof that this system can and 
does work; and because of this fact, in 
addition to its inherent merits, I strongly 
commend it in so far as it may be found 
applicable to other carrier industries. 

Mention of this system brings me di- 
rectly to what I might well term the 
commission’s number one regulatory 
headache, for this system is one of the 
remedies for that headache. And while 
we have been able upon occasion to use 
it effectively, we would be extremely 
grateful to anyone who could prescribe 
a more efficient medicine. This is found 
in the problem of transportation between 
ports of the United States and the ports 
of foreign countries. In dealing with this 
situation, Congress naturally did not at- 
tempt to authorize the commission to 
pass upon the reasonableness of rates 
charged for transportation between our 
own and foreign ports. Being intelligent, 
it did not care to make provision for ac- 
tion which would seem almost expressly 
designed to bring about international “in- 
cidents.” Were the United States, acting 
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through the Maritime Commission, to 
attempt to regulate the rates between the 
United States and a given foreign coun- 
try, that foreign country would be wholly 
justified in establishing different rates 
between the same ports. Such concurrent 
—not joint—action would solve the prob- 
lem of regulation by destroying the 
carrying trade between the ports. In 
other words, it would conquer the disease 
by killing the patient. However, it has 
been found possible to deal with this deli- 
cate problem indirectly. By reason of the 
many advantages of being members of 
our conferences, many foreign carriers 
seek membership and are bound by the 
conference agreements, and these, as I 
have stated, are subject to control by the 
commission. 


N extreme cases the commission has 
I invoked the power to make rules and 
regulations affecting shipping in the for- 
eign trade, which is conferred by § 19 
of the Merchant Marine Act of 1920. 
Such action has been authoritatively de- 


scribed as “a very striking and apparently 
unique blending of rule making and ad- 


judicatory action . . . a novel exercise 
of administrative authority, but one to 
which no pragmatic objection is ap- 
parent.” As an example, only last year it 
appeared that two large foreign-flag ship- 
ping companies had put into effect deep 
rate cuts in an attempt to force com- 
peting American-flag carriers to enter 
into an agreement for an unjust division 
of revenue, particularly revenue derived 
from the transportation of coffee from 
the east coast of South America to the 
west coast of the United States. 

When American-flag ship operators 
refused to “stand and deliver,” the for- 
eigners reduced the rate of coffee from 
$1 to 50 cents a bag. Upon the second 
day of the hearing, these carriers ad- 
mitted the injustice of the rate war in 
which they were engaged, and consented 
to an order which in effect prohibited 
the practice. I cite this instance to show 
the delicate character of this particular 
phase of our regulatory activities and 
the way in which it has been found possi- 
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ble to solve intricate and inherently deli- 
cate questions by quick, courageous ac- 
tion. It shows further the self-restraint 
which the commission must and does 
exercise, for it is conceivable that, act- 
ing under § 19 in such a case, the com- 
mission could have and—had it been 
rash and ill-advised—might have pro- 
hibited ships of the offending foreign 
lines from entering any port of the 
United States, with inevitable interna- 
tional repercussions. 

Another problem which besets the 
commission as to rates, and which is ac- 
centuated by rates not subject to control 
by the commission but falling within the 
province of others, is appropriately 
found where railway and highway meet 
at the water’s edge, or, in other words, 
in terminals. In most cases, our coastal 
and intercoastal shipping lines are com- 
pelled to use terminal facilities either 
privately owned or owned by states or 
municipalities. The Maritime Commis- 
sion, while it has some control over ter- 
minal operators in connection with their 
handling of water-borne cargo, cannot 
control the rates charged by terminals. 
As a matter of fact, states and munici- 
palities have denied any authority of 
either the Maritime Commission or the 
Interstate Commerce Commission over 
state or municipal terminal facilities, in- 
cluding shipside and storage facilities 
and belt-line railroads, fighting upon the 
ground of state sovereignty, the au- 
thority of the United States itself. 


HE authority of the government, 

through any agency it may select, 
to regulate such facilities under the com- 
merce clause has, we trust, been finally 
settled since 1936, when in United States 
v. California, 297 US 175, Mr. Justice 
Stone brushed aside as immaterial the 
question as to whether a railroad was 
conducted by a state in its “sovereign” or 
“private” capacity, as well as any argu- 
ment which stemmed from state im- 
munity with respect to Federal taxation, 
upholding Federal regulation upon the 
ground that the state, when it engages 
in interstate commerce by rail, subjects 
itself to the commerce power. 
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Our problem, however, remains heavy. 
For example, where a terminal is rail- 
road property, water carriers who are 
required by law to file their actual rates, 
stating separately each terminal and 
other charge, privilege, or facility al- 
lowed, find difficulty in stating rates 
which must include terminal charges 
for the receipt and delivery of cargo, 
and over the amount of which charges 
neither the water carrier nor the Mari- 
time Commission has control. 

The limited time at my disposal, of 
course, forbids detailed discussion of 
other specific problems, such as, for ex- 
ample, the still chaotic situation with re- 
spect to carriers on inland waterways. 
About the regulation of water carriers, 
however, several points particularly 
stand out. The first is that water regula- 
tion, like rail regulation, developed in 
its early stages very slowly. The second 
is that, having gotten under way and 
come into willing hands, its progress has 
become rapid, steady, and effective. The 
third is that the commission recognizes 
that its basic act was framed upon the 
Interstate Commerce Act. We owe much 
to the guiding light of that commission’s 
many sound and well-considered deci- 
sions, and only regret that we are faced 
with so many problems involving ele- 
ments which our elder regulatory brother 
has not faced, that it is impossible for us 
to find in the mass of that commission’s 
cases precedents upon all points which 
come before us. At the end of which 


small song of admiration and apprecia- 
tion I may perhaps be pardoned for ex. 
pressing my feeling that in initiative. 
speed, and decisive action, we have im. 
proved a little on our elder brother. 


POLOGIZING, as I must, for the 
A sketchy and incomplete character 
of these remarks, I can defend only upon 
the ground that it is impossible in a few 
moments to deal with even one phase of 
a national enterprise with international 
implications, the importance of which 
cannot be estimated in months, but must 
depend upon the historians of the future 
for the measure of its worth. 

The American merchant marine means 
much to me. Because it does, I trust that 
each of you, especially by reason of your 
interest in the shipping business and 
those modes of transportation which 
feed and are fed by ships, will consider 
and remember the words of our present 
Ambassador to Great Britain, spoken 
when he was the first chairman of the 
Maritime Commission. Joseph Patrick 
Kennedy said: 


The American merchant marine is our 
own flesh and blood, our own treasure, our 
own ships, and our own money. Get be- 
hind it with the pride, the enthusiasm, and 
the patronage that other nations emotionally 
and financially give to their own. Has the 
time come when we will turn our back on 
American genius and enterprise? Congress 
has given an emphatic “No!” No American 
can do less than give it his whole-hearted 
support. 





Keep Liberty As Well As Defend It 


cond” only must individual liberty and freedom for enter- 
prise be more jealously guarded than ever before, but 
we must be increasingly vigilant against those groups, strongly 
entrenched within and without the government, who welcome 
the present emergency as opening still another door toward at- 
taining their goal of a utopian collectivist state. We must not 
rush to the defense of imperiled democracy abroad and in that 
effort find that we have lost democracy and free enterprise at 


yp? 


home 


—EMMETT F,. CONNELY, 


President, Investment Bankers 


Association of America. 
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SECURITIES AND EXCHANGE COMMISSION 


Re Detroit Edison Company 


[File Nos. 31-388, 31-446, Release No. 2208.] 


Intercorporate relations, § 14.1 — Intercorporate control. 
1. Whether a company is controlled by another, or whether its manage- 
ment and policies are subject to controlling influences are matters not to 
be determined by any artificial tests, but are questions of fact to be deter- 
mined by the special circumstances of each case, p. 66. 


Intercorporate relations, § 19.21 — Subsidiary status — Existence of control. 


2. Whether a holding company has exercised control or effectively exerted 
influence is, upon an application for a declaration under § 2(a) (8) of 
the Holding Company Act, 15 USCA § 79b (8), material only in so far 
as such circumstances may evidence the existence in the holding company 
of the ultimate directory power ; inaction on the part of a holding company 
does not necessarily negate the existence of control or controlling influences, 
as it may only evidence satisfaction with the manner in which a subsidiary is 
being operated, p. 66. 


Intercorporate relations, § 14.1 — Existence of control. 
3. A subsidiary company does not cease to be such merely because it has 
been given the opportunity to build up an able and self-contained manage- 
ment, p. 66. 

Intercorporate relations, § 19.21 — Declaration as to subsidiary status. 
4. A public utility company is not entitled to a declaration, under § 2(a) 
(8) of the Holding Company Act, 15 USCA § 79b (8), that it is not a 
subsidiary of a registered holding company when since the organization 
of the subsidiary the holding company has continuously maintained a 
position of importance and influence in its affairs, based on stock owner- 
ship or historical association or both, p. 67. 

Intercorporate relations, § 19.21 — Declaration as to subsidiary status. 


5. A public utility company is entitled to a declaration, under § 2(a) (8) 
of the Holding Company Act, 15 USCA § 79b, (8), that it is not a sub- 
sidiary of a registered holding company when such holcing company has 
unsuccessfully tried to obtain representation on the public utility company’s 
_ and has had no part in its corporate or operating affairs, p. 
67. 

[August 5, 1940.] 


F teenies under § 2(a) (8) of the Holding Company Act, 

supra, for a declaration as to the subsidiary status of a pub- 

lic utility company; application granted as to one holding com- 

pany and denied as to another. 
> 

APPEARANCES: J. Leonard Town- the Public Utilities Division of the 
snd and Stanley L. Kaufman, for Commission; Oxtoby, Robison & 
[5] 65 35 PUR(NS) 
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Hull, Detroit, Michigan (by James 
V. Oxtoby and Oscar C. Hull), and 
Sullivan & Cromwell, New York, N. 
Y. (by Paul W. McQuillen), for the 
Detroit Edison Company. 


By the Commission: The Detroit 
Edison Company has applied under 
§ 2(a) (8) of the Public Utility 
Holding Company Act of 1935, 15 
USCA § 79b (8), to be declared not 
to be a subsidiary company of Amer- 
ican Light & Traction Company, 
Gardner & Brown, the North Ameri- 
can Company, the United Light and 
Power Company, or the United Light 
and Railways Company.’ 

North American® and American 
Light & Traction Company own, 
control, and hold with power to vote 
19.28 per cent and 20.27 per cent, re- 
spectively, of Edison’s outstanding 
voting securities. American Light & 


Traction Company is a subsidiary of 


the United Light and Railways Com- 
pany, which in turn is a subsidiary of 
United.2 North American, United, 
the United Light and Railways Com- 
pany, and American Light & Traction 
Company are all registered holding 
companies. 

Edison is a subsidiary company in 
both the North American and United 
holding company systems within the 
meaning of § 2 (a) (8) (A) of the 
act, supra. It claims, however, that 
it meets the tests prescribed by the 
last paragraph of § 2 (a) (8) and is 


therefore entitled to be declared not 
to be a subsidiary company in either 
system. Concededly Edison is not an 
intermediary company through which 
control of another company is exer. 
cised. Consequently, the question be- 
fore us is whether Edison has demon- 
strated that (a) it is not controlled, 
directly or indirectly, by North Amer. 
ican or United by any means or device 
whatsoever, and (b) its management 
and policies are not subject to a con- 
trolling influence, directly or indirect- 
ly, by North American or United so 
as to make it necessary or appropri- 
ate in the public interest or for the 
protection of investors or consumers 
that it be subject to the obligations, 
duties, and liabilities imposed by the 
act upon subsidiary companies of hold- 
ing companies.* 

[1-3] Whether a company is con- 
trolled by another, or whether its man- 
agement and policies are subject to 
controlling influences are matters not 
to be determined by any artificial 
tests. These are questions of fact “to 
be determined by the special circum- 
stances of each case” [Rochester 
Teleph. Corp. v. United States (1939) 
307 US 125, 145, 83 L ed 1147, 28 
PUR(NS) 78, 91, 59 S Ct 754]. 

But whether the holding company 
has exercised control or effectively ex- 
erted influence is, upon applications 
such as this, material only in so far 
as such circumstances may evidence 





1 After the filing of the applications Gard- 
ner & Brown disposed of their holdings in the 
Detroit Edison Company and at the present 
time neither own, control, nor hold with power 
to vote any of its outstanding voting securities. 
The applicant has therefore automatically 
ceased to be a subsidiary of Gardner & Brown. 
Accordingly, no action on our part is neces- 
sary, and so much of the application as deals 
with Gardner & Brown should be dismissed 

2 The Public Utility Holding Company Act 


35 PUR(NS) 


of 1935, the Detroit Edison Company, the 
North American Company, and the United 
Light and Power Company are hereinafter 
sometimes referred to as the act, Edison, 
North American, and United, respectively. 

3 Consequently we shall treat these three 
companies as one, and unless the discussion 
requires separate identification, we shall refer 
to them collectively as “United.” 

4 See the first sentence of the last paragraph 
of § 2(a) (8) of the act, supra. 
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the existence in the holding company 
of the ultimate directory power. In- 
action on the part of a holding com- 
pany does not necessarily negate the 
existence of control or controlling in- 
fluences. It may only evidence satis- 
faction with the manner in which a 
subsidiary is being operated. A sub- 
sidiary company, moreover, does not 
cease to be such merely because it has 
been given the opportunity to build 
up an able and self-contained manage- 
ment. The problem is one of funda- 
mentals and not superficialities for, as 
we understand the statutory language, 
“control” embraces the power to con- 
trol and “subject to a controlling in- 
fluence” includes susceptibility to dom- 
ination [Rochester Teleph. Corp. v. 
United States, supra]. Consequently, 
our inquiry must look not merely to 
the personalities of the managers but 


primarily to the factors underlying 
the existence and continuation of the 
management. 


Organization of the Applicant 


[4, 5] In 1902, White, a vice 
president of North American, pro- 
posed to Alex Dow, manager of the 
Edison Illuminating Company of De- 
troit and the Peninsular Electric Light 
Company, the principal electric utility 
companies operating in Detroit, Mich- 
igan, that the stock of both companies 
be made available to North American 
for investment. The proposition was 
inviting, and Dow and the I!luminat- 
ing company’s president and counsel 
constituted themselves a stockholders’ 


committee. North American then 
made its offer and Dow’s committee 
urged the stockholders to accept it. 
Their advice was taken and in due 
course North American, acting on be- 
half of a syndicate,® acquired all the 
stock of both companies. 

North American paid Dow §$10,- 
000 for his “valuable services leading 
to the purchase of the Edison Illumi- 
nating Company of Detroit,’® and 
agreed that Dow would be hired to 
manage the Detroit properties by the 
Illuminating Company or a new com- 
pany to be organized. This agree- 
ment between Dow and North Amer- 
ican discloses that it was anticipated 
that Dow would remain “indefinitely 
in the service.” 

On January 17, 1903, North Amer- 
ican caused Edison to be incorporated, 
and four days later Edison’s organi- 
zation meeting was held at North 
American’s offices. A full comple- 
ment of officers and directors, all des- 
ignated by North American, was in 
due course installed. The legal details 
of Edison’s incorporation and organi- 
zation were handled for North Amer- 
ican by Messrs. Sullivan & Cromwell, 
then, as now, North American’s gen- 
eral counsel. 

At Edison’s organization meeting, 
North American, on behalf of its 
syndicate, offered (a) to sell to Edi- 
son all the stock of the Illuminating 
and the Peninsular companies, real 
estate at Delray, Michigan, plans and 
specifications for an electric generat- 
ing plant and the right to contracts 





5Included in the syndicate and among its 
more important participants were North 
American, Spencer Trask & Co. N. W. 
Harris & Co., and Perry, Coffin & Burr. The 
last three named were, and their successors 
still are, investment bankers. N. W. Harris 
& Co.’s successors have been in historical 


order, Harris Forbes & Co., Chase Harris 
Forbes Corporation, and the First Boston 
Corporation. Perry, Coffin & Burr has been 
succeeded by Coffin & Burr. 

6 Minutes, North American executive com- 
mittee, September 29, 1902. 


35 PUR(NS) 





SECURITIES AND EXCHANGE COMMISSION 


for the construction of such plant, and 
(b) to provide Edison with approxi- 
mately $1,190,000 in cash for con- 
struction purposes. The consideration 
asked was $3,000,000 of Edison’s 
first mortgage 30-year, 5 per cent 
bonds, 50,000 shares of its capital 
stock and the right to pass upon any 
changes in the construction plans. At 
the first meeting of Edison’s board of 
directors, held the same day, North 
American’s offer was accepted. 
Thereafter the syndicate was dis- 
solved and North American retained 
for itself 14.73 per cent of Edison’s 
outstanding voting securities. North 
American’s holdings of Edison’s vot- 
ing securities, however, have since 
fluctuated from a low of 6.45 per cent 
in 1924, to a high of 23.52 per cent in 
1931. ‘ 


Management of the Applicant 


From the outset Edison’s board of 
directors has consisted of nine mem- 
bers. The members of the first board, 
all of whom were selected by North 
American, were Messrs. Wetmore, 
Sheldon, White, Bulkley, Coffin, 
Jaretzki, Dow, Russel, and Bowen. 


Wetmore, Sheldon, and Bulkley 
were directors and members of the 
executive committee of North Ameri- 
can’ and White was the North Amer- 
ican vice president who had first ap- 
proached Dow. Wetmore, Edison’s 
first president, was also president of 
North American. Jaretzki was a part- 
ner of Sullivan & Cromwell, who, as 
North American’s general counsel, 
had organized Edison. Dow, as we 





7 Bulkley was also a partner of Spencer 
Trask & Co. At the present time he is its 
senior partner. For approximately twenty- 
five years up to about 1935 Bulkley was also a 
director of Bankers Trust Co. 
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have already seen, was the manager of 
the underlying properties whom North 
American had paid $10,000 for his as. 
sistance to the syndicate. In addition 
to becoming a director, Dow was em- 
ployed by Edison as its manager in 
accordance with North American’s 
undertaking. Coffin was president of 
General Electric Company and be. 
came a director of North American 
in 1905. He continued to be a di- 
rector of both Edison and North 
American until 1920. Russel and 
Bowen were Detroit business men 
with minor financial interests in the 
enterprise. 

The original board remained intact 
until 1908 when Smithers, a director 
of North American and a member of 
its executive committee, replaced 
White. No further change occurred 
until 1910 when Russel was succeed- 
ed by Canfield, a friend of Wetmore. 
The next change occurred in 1912 
when Canfield was replaced by Camp- 
bell, who, in the meantime, had suc- 
ceeded Wetmore as president of 
North American. In the same year 
Wetmore retired as Edison’s president 
and Dow was elected to that office. 
In 1913 Wetmore was succeeded on 
the board by Jenks, a Detroit business 
man, who restored the Detroit repre- 
sentation to its original number. 
Marshall, who has been associated 
with Dow since the days of the Il- 
luminating Company, was elected Edi- 
son’s vice president in 1913, a position 
he continued to hold until 1940. 

In 1914 Campbell was replaced by 
Mortimer, who succeeded him as 
North American’s president as well. 
In 1915 Dow became a director of 
North American and a member of its 
executive committee, posts he contin- 
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ued to hold to 1921. In 1919 Shel- placed in both posts by Fogarty. In 
don was succeeded on the Edison 1934 Backus was replaced by Sey- 
board by Pomeroy, a director of burn, who, like his predecessor, was 
Bankers Trust Company, which since a Detroit business man. In 1936 
1915 had been trustee of the mort- Rice was replaced by Gushee, a mem- 
gages securing Edison’s publicly held ber of Edison’s operating staff. 
bonds. Shortly prior to these hearings, Gush- 
In 1920 four changes occurred. ee was given leave of absence as an 
Williams succeeded Mortimer as chief Edison employee, and resigned as a 
executive of North American and re-_ director, to accept North American’s 
placed him as a member of Edison’s offer of employment with Union Elec- 
board; Fogarty, an officer and direc- tric Company of Missouri, a North 
tor of North American, was elected American subsidiary. 
in place of Smithers, but shortly re- Seven members of the board which 
signed to be succeeded by Marshall, originally elected Dow president of 
Edison’s vice president; and Coffin Edison had been initially designated 
was replaced by Rice, who, like his as Edison directors by North Ameri- 
predecessor, held the presidency of can, and the remaining two were, re- 
General Electric Company. spectively, the president and a director 
In 1923, Williams, who had retired of North American. Dow continued 
as North American’s chief executive as president until February, 1940, 
officer, was replaced on Edison’s when he was succeeded by Marshall,® 
board by Gruhl, North American’s Edison’s vice president and Dow’s as- 
vice president. In the same year sociate in the old Illuminating Com- 
Close, another Bankers Trust Com- pany. Marshall was originally named 
pany director, succeeded Pomeroy. In vice president of Edison by the iden- 
1924 Jenks died, and Holden, another _ tical board that selected Dow as pres- 
Detroit business man, was elected in ident. 
his stead. In that year Tompkins, al- Of the present eight directors, two, 
so a director of Bankers Trust Com- Bulkley and Dow, have served contin- 
pany, replaced Close. In 1925 Bowen ously since North American chose 
was succeeded by Backus, another De- them members of Edison’s first board. 
troit business man. In 1926 Jaretzki A third member, Fogarty, is® North 
was succeeded by Victor, who was al- American’s president. Dulles, anoth- 
sO a partner in Sullivan & Cromwell. er director, is, as we have seen, a part- 
The following year Victor was re- per in the firm of lawyers who, as 
placed by Dulles, another Sullivan & general counsel to North American, 
Cromwell partner who, between 1930 organized Edison and became its gen- 
pili: —. — a Po aes eral counsel as well. Of the four oth- 
by het pias “4 ; eh h a ers, Holden and Seyburn are Detroit 
rwed amen en having little financial 


ican, died and was succeeded by Dame interest in the enterprise; Tompkins 
both as North American’s president wi a 


and as a director of Edison. Dame 8 This occurred after the hearing herein but 
died sh was made known at the oral argument. 
ied shortly thereafter and was re- 9 As of the date of the hearing. 
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is a director of Bankers Trust Com- 
pany; and Marshall is Edison’s presi- 
dent. 

The personal stock holdings of Edi- 
son’s officers and directors, both in- 
dividually and in the aggregate, are 
negligible. No Edison stockholder 
other than North American appears 
ever to have designated any of Edi- 
son’s officers or directors, and no Edi- 
son officer or director appears to have 
had any relationship to any substan- 
tial Edison stockholder except North 
American. 

The mere chronological statement 
of the succession of Edison’s presi- 
dents and directors indicates that 


since Edison’s organization in 1902 
North American has continuously 
maintained a position of importance 
and influence in Edison’s affairs based 
on stock ownership or historical asso- 


ciation or both. As we have seen, two 
members of the present board trace 
their association with Edison to North 
American’s initial designation of them 
as Edison directors, while two others 
are directly associated with North 
American at the present time. Edi- 
son’s president, also a member of the 
board, was selected as Edison’s vice 
president by a board that was entirely 
of North American selection or affili- 
ation. Thus at least half, and per- 
haps a majority of the present board 
are either associated with North 
American or derive their connection 
with Edison from North American. 


North American’s Part in 
Edison’s A ffairs 
The 1902 syndicate which under 
North American auspices organized 
Edison seems to have had a contin- 
uing position in Edison’s affairs. 
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Thus of the $41,984,000 of bonds is- 
sued by Edison from 1904 to 1921, 
approximately $33,565,500 were un- 
derwritten by the three investment 
firms which were among the more im- 
portant participants in that syndicate, 
The same three houses, moreover, 
headed each of the eleven underwrit- 
ing groups that between 1924 and 
1938 distributed approximately $218, 
016,000 of Edison bonds. 

In 1920 Edison authorized the is- 
suance of approximately 55,000 shares 
of its stock which the Michigan av- 
thorities required to be sold at par. 
Market conditions, however, made the 
stock unsalable at that price and none 
was disposed of. The next year, how- 
ever, Edison sold 27,000 of these 
shares to North American for public 
distribution. The price to North 
American was par—$100 per share— 
but Edison agreed to pay $7 commis- 
sion for each share sold up to 20,000 
and $3 a share for the balance. North 
American was also given an option to 
purchase 3,000 additional shares at 
the same price, to be distributed, how- 
ever, without commission. Edison 
and North American agreed to “work 
together to make as useful and wide- 
spread a market for said stock as is 
possible.” In 1922 North American 
marketed the 27,000 shares and re- 
ceived commissions of $161,000 from 
Edison. North American, however, 
disposed of Edison’s stock at prices 
above $100 a share so that it realized 
a net profit of approximately $212,- 
000 on the transaction. North Amer- 
ican exercised its option to purchase 
the additional 3,000 shares, but re- 
tained them for its own portfolio up- 
on Edison’s waiver of the require- 
ment of distribution. 





RE DETROIT EDISON CO. 


In 1923 Edison offered to the pub- 
lic 35,423 additional shares. These 
were underwritten by a_ syndicate 
headed by Bankers Trust Company. 
This group included North American 
and two of the three investment 
houses which headed the bond syndi- 
cates. In 1924 Edison offered 14,863 
more shares. Bankers Trust Com- 
pany again led the syndicate, which 
included the two investment houses 
to which we have referred. But al- 
though invited, North American, for 
reasons that do not appear, declined 
to participate. 

From Edison’s organization to No- 
vember, 1935, North American served 
as its “fiscal agent.” Since that time, 
however, Bankers Trust Company has 
rendered such services. Edison has 
always maintained offices in New 
York, which, except for the period 
1909-1912, have at all times been lo- 


cated in North American’s building. 
For some years Edison participat- 

ed with North American and its ac- 

knowledged subsidiaries in joint pur- 


chasing contracts. Edison, however, 
withdrew from all such arrangements 
in 1929 when its own purchasing pow- 
er entitled it to discounts commensu- 
rate with those obtainable under the 
joint contracts. 

For many years Edison has desig- 
nated representatives to a body called 
the Station Advisory Committee. 
That organization consists of a group 
of engineers who meet to compare 
the operating methods and costs of 
the properties in their charge, and to 
exchange thoughts on technical devel- 
opments. Every company participat- 
ing in the committee’s activities, in- 
cluding Edison, is a statutory sub- 
sidiary of North American. 


United and Edison 


Prior to 1925 United held no Edi- 
son stock. In that year, however, 
United began to make substantial open 
market purchases and by 1926 con- 
trolled 6.34 per cent of Edison’s out- 
standing voting securities. By 1931 
United held substantially as much of 
Edison’s stock as did North Ameri- 
can, and that condition has continued 
to the present time. 

During the period 1925-31 North 
American kept close pace with United 
in the purchase of Edison shares. It 
will, in this connection, be recalled 
that in 1924 North American’s Edi- 
son holdings had dropped to their low- 
est ebb, while in 1931 they reached 
their peak. Such activity on the part 
of North American may perhaps be 
taken as an indication that North 
American considered that it had a po- 
sition in the affairs of Edison that 
required protection against intruders. 

But, be that as it may, in 1926 
United suggested to Edison that as a 
substantial stockholder it was enti- 
tled to representation on the board. 
Edison’s management, however, re- 
fused to recognize any merit in the 
suggestion, and United was denied 
representation. In 1932 United, which 
by then had increased its holdings to 
20.26 per cent of Edison’s voting se- 
curities, again requested representa- 
tion, and was again refused. In 1934 
United tried again without success to 
secure representation on Edison’s 
board by negotiation. At the 1935 
stockholders’ meeting United sought 
to force recognition by attempting to 
break quorum. The effort met with 
no success, and United is still without 
representation on Edison’s board. 

So far as appears from the record, 


35 PUR(NS) 





SECURITIES AND EXCHANGE COMMISSION 


moreover, United has never partici- 
pated in Edison’s affairs, and there 
have been no dealings between the 
companies. Between 1926 and 1931, 
an investment house controlled by 
United’s then chairman was included 
in the Edison bond syndicate. There- 
after this house fell into financial dif- 
ficulties and was dropped from the 
syndicate. Furthermore, since then 
the controlling interest in United has 
changed hands, and that, together 
with a consequent shift in manage- 
ment, has resulted in the extinguish- 
ment of any relationship between 
United and the investment house in 
question. 


The narrative of United’s fruitless 
efforts to secure representation on Ed- 
ison’s board carries with it the ines- 
capable conclusion that United is not 
only not in a position to control Edi- 
son or exert a controlling influence 
over its management and policies, but 
that, for all practical purposes, United 
is what is popularly termed a mere 
“outsider.” 


Conclusion 


In the light of Edison’s origin and 
the unbroken continuity of North 
American officers, directors, and des- 
ignees on the Edison board, we do 
not think Edison has established the 
propositions requisite to the granting 


‘of this application. Our conclusion 
in this respect cannot be affected by 
the elimination, upon the passage of 
the act in 1935, of some of the more 
superficial indicia of affiliation. In 
view of all the circumstances, we do 
not think Edison has demonstrated 
that it is not necessary and appropri- 
ate in the public interest and for the 
protection of investors and consumers 
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that Edison be subject to the obliga. 
tions, duties, and liabilities imposed 
by the act upon subsidiary companies 
of registered holding companies, 

United, on the other hand, stands 
conspicuously in contrast to North 
American in all relations to Edison 
except that of stock ownership. Unit. 
ed has failed to obtain representation 
on Edison’s board; it has had no part 
in Edison’s corporate or operating af. 
fairs; and, in general, its position and 
activities with respect to Edison have 
been such that we believe Edison has 
satisfactorily met all of the statutory 
tests as far as United is presently con- 
cerned. As a condition, however, to 
the granting of the application with 
respect to United, we deem it advis- 
able to require Edison to file with us 
annually on or before each 15th day 
of August a report which shall dis- 
close whether (1) any Edison direc- 
tors or officers are at the same time 
officers or directors of United or any 
of its subsidiary companies or affili- 
ates, (2) any Edison directors or off- 
cers are representatives or designees 
of United or any of its subsidiary 
companies or affiliates, and (3) there 
have been transactions between Edi- 
son and United or any of its sub- 
sidiary companies or affiliates. 

An appropriate order will issue. 


ORDER 


The Detroit Edison Company hay- 
ing applied under § 2 (a) (8) of the 
Public Utility Holding Company Act 
of 1935, 15 USCA § 79b (8), for or- 
ders declaring it not to be a subsidiary 
of American Light & Traction Com- 
pany, Gardner & Brown, the North 
American Company, the United Light 
and Power Company, or the United 
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Light and Railways Company ; a hear- 
ing and oral argument on said appli- 
cations having been duly held; the rec- 
ord having been duly considered ; and 
the Commission having made appro- 
priate findings : 

It is ordered that said applications 
be and the same are hereby granted 
with respect to American Light & 
Traction Company, the United Light 
and Power Company, and the United 
Light and Railways Company ; and 

It is further ordered, as a condi- 
tion to the granting of said applica- 
tions, that the Detroit Edison Com- 
pany shall file with the Commission 
annually on or before each 15th day of 
August a report which shall disclose 
whether (1) any directors or officers 
of the Detroit Edison Company are 
at the same time directors or officers 


of the United Light and Power Com- 
pany or any of its subsidiary compa- 
nies or affiliates, (2) any directors or 
officers of the Detroit Edison Com- 
pany are representatives or designees 
of the United Light and Power Com- 
pany or any of its subsidiary compa- 
nies or affiliates, and (3) there have 
been transactions between the Detroit 
Edison Company, and the United 
Light and Power Company or any 
of its subsidiary companies or affili- 
ates. 

It is further ordered that the ap- 
plication with respect to the North 
American Company be and the same 
is hereby denied. 

It is further ordered that the appli- 
cation with respect to Gardner & 
Brown be and the same is hereby dis- 
missed. ; 
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William L. Clay 


Rochester Telephone Corporation 


(— Misc —, — NY Supp(2d) —.) 


Rates, § 7 — Jurisdiction of court — Charge while service dented — Schedule rate. 


The Commission, rather than the court, is the forum for consideration of 
a complaint against a charge for telephone service during a period when 
service is denied for nonpayment, if the charge is in accordance with the 
company’s filed schedules and regulations. 


[August 20, 1940.] 


Bonn against charge for service while service 1s denied 
for nonpayment; complaint dismissed. 


APPEARANCES: William L. Clay, 
plaintiff in person suing in his own 


behalf and in behalf of all other per- 
sons similarly situated; Goodwin, 
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Nixon, Hargrave, Middleton & 


Devans, Attorneys for defendant. 


Love, J.: Plaintiff, by an unveri- 
fied complaint, brings action on his 
own behalf and in behalf of all per- 
sons similarly situated. He alleges 
that during the period from February 
16, 1940, to March 15, 1940, his tele- 
phone service was shut off by reason 
of his failure to pay defendant for it. 
Among the items was one “Exchange 
service (February 16th to March 
15th) incl. $11.70.” 


Plaintiff claims that defendant can- 
not properly charge him for that peri- 
od and that the sum, which he says he 
was forced to pay, should be refunded. 
He claims that others are similarly 
situated. 

Paragraph “Third” of the com- 
plaint reads as follows: “Third: 
That on or about the Ist day of June, 
1921, defendant issued and filed with 
the Public Service Commission a 
schedule of rates and regulations for 
telephone service and an amended 
schedule of the tariffs issued and filed 
and known as § 2 on December 1, 
1927, under which schedule defendant 
at all times hereinafter mentioned has 
conducted and is now conducting its 
business and making its charges to 
subscribers to its telephone service.” 


Paragraph “Eleventh” reads as fol- 
lows: “Eleventh: That the charge 
made by the defendant for service not 
actually rendered is a charge in excess 
of the fair and reasonable value there- 
of, and that the charge made pursuant 
to the schedule of rates and regula- 
tions filed by the defendant with the 
Public Service Commission of the 
state of New York is illegal and con- 
trary to law and contrary to the stat- 
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ute relating thereto, and is contrary 
to the terms and provisions of Art, 5, 
§ 91, the Public Service Commission 
Law in the state of New York, Laws 
of 1910, Chap. 673, § 3.” 

There is thus the clear statement 
that the charge was made pursuant to 
the schedules of rates and regulations 
filed by the defendant with the Public 
Service Commission and that defend- 
ant has at all times conducted, and is 
now conducting, its business and mak- 
ing its charges to subscribers to its 
telephone service under a schedule of 
rates and regulations filed with the 
Public Service Commission. The 
charge is claimed to be in excess of the 
fair and reasonable value for the serv- 
ice. The prayer for relief asks for an 
accounting, declaration of rights, in- 
junction, and $3,000 general damages 
for plaintiff Clay. 

This last item of $3,000 damages to 
plaintiff Clay’s “profession and repu- 
tation” with all else, clearly shows, 
despite the attempt to bring in others, 
that it is his own action based ona 
claim that the one item is excessive, 
unreasonable and in violation of § 91 
of Art. 5 of the Public Service Law. 

It is doubtful if there are others 
“similarly situated” in the legal sense. 
Both a representative action and an 
accounting are proper where there is 
an illegal charge. In Kovarsky v. 
Brooklyn Union Gas Co. (1938) 279 
NY 304, 26 PUR(NS) 353, 18 NE 
(2d) 287; it was so held upon a direct 
violation of § 65, subdivision 6 of the 
Public Service Law forbidding gas 
corporations to make an additional 
charge for service or installation of 
apparatus or use of apparatus. 

We are here dealing with quite a 
different situation governed by the law 
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applying to telephone corporations. 
All rates, schedules, rules, and regula- 
tions of telephone companies must be 
filed with the Public Service Commis- 
sion. Section 92, subdivision 1, Pub- 
lic Service Law. The rates must be 
charged by the companies without re- 
fund or remission, greater or less com- 
pensation. Section 92, subdivision 2, 
Public Service Law. In my view, the 
Public Service Commission is the 
forum, not the courts. 

If the claim were one of an excess 
charge over that allowed by law, by 
order of the Commission or by tariff 
filed, an action on contract would lie 
as in several cases brought by physi- 
cians charged business rates instead of 
residence rates where practicing in 
their homes and where the tariff pro- 


vided for residence rates to a physi- 
cian doing his medical work in his 
home. 

The question of any unreasonable- 
ness of the rate set in the tariff filed 
and promulgated is for the Commis- 
sion. Murray v. New York Teleph. 
Co. (1915) 170 App Div 17, 156 NY 
Supp 151; Leitner v. New York 
Teleph. Co. (1938) 277 NY 180, 24 
PUR(NS) 289, 13 NE(2d) 763. 

Defendant’s order for a dismissal 
of the complaint with costs is granted 
with $10 costs of the motion. 

This makes decision of plaintiff’s 
order to show cause for an order for 
examination and inspection unneces- 
sary but for the record it is denied 
without costs. Let an order enter ac- 
cordingly. 
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Peoples Natural Gas Company 


Pennsylvania Public Utility Commission 


(— Pa Super Ct —, 14 A (2d) 133.) 


Valuation, § 101 — Accrued depreciation — Observation and inspection method. 


1. A public utility’s estimates of accrued depreciation based upon observa- 
tion and inspection rather than upon age and life are competent for rate 


case purposes, p. 80. 


Rates, § 648 — Evidence — Operating revenues and expenses. 


2. The contention that a public utility failed to furnish full operating ex- 
pense and revenue data for a specific year for rate case purposes is unten- 
able where the utility offered a statement of operating revenue, a statement 
of operating expenses, and its financial statement for most of that year as 
well as estimated revenues and expenses for a normal future year based 
upon the utility’s experience for the past five years, p. 81. 
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Expenses, § 86 — Payments to affiliates — Gas purchases — Foreign producer, 


3. A gas company seeking state Commission approval of a rate increase 
need not introduce evidence proving the reasonableness of a rate paid for 
gas purchased for resale from its affiliate located in a foreign state, at the 
state line, since such matter is one for Federal rather than state regulation, 
p. 82. 


Rates, § 640 — Procedure — Consolidation of complaints. 
4. The Commission has authority to consolidate a complaint against a 
utility’s existing rates and a complaint against its proposed increased rates 
which are on file with the Commission, p. 84. 

Rates, § 184 — Evidence — Burden of proof. 
5. The burden of proof to show that existing or proposed rates are just 
and reasonable rests upon the utility whenever the Commission institutes 
any proceeding involving such rates, p. 86 

Rates, § 650 — Increase — Failure to make findings. 


6. The Commission improperly prohibited certain increased rates from be- 
coming effective where it failed to make specific findings upon any of the 
controverted questions litigated before it, gave but slight weight to the 
evidence submitted by the utility, and failed to determine the just and rea- 
sonable rates to be charged, p. 86. 


[June 24, 1940.] 


| gees from Commission order sustaining complaint against 

existing rates and prolibiting certain increased rates from 

becoming effective; appeal sustained and order vacated. For 
Commission decision, see 33 PUR(NS) 113. 


¥ 


Argued before Keller, P.J., and 
Cunningham, Baldrige, Stadtfeld, 
Parker, Rhodes, and Hirt, JJ. 

APPEARANCES: William R. Scott, 
James B. Sayers, Charles W. Cooper, 
and Edward M. Borger, all of Pitts- 
burgh, for appellant; Frederic P. 
Glick, Head Legal Assistant of Lewis- 


all of Pittsburgh, for intervening ap- 
pellee county of Allegheny. 


PER CurtaM: The Peoples Natural 
Gas Company has appealed from a re- 
port and order of the Pennsylvania 
Public Utility Commission, entered 
against it on February 15, 1940, 33 


burg, Samuel Graff Miller, Assistant 
Counsel, of Harrisburg, and Harry 
M. Showalter, of Lewisburg, for the 
Commission; Wm. Alvah Stewart, 
Jr., City Solicitor and Joseph A. 
Langfitt, Jr., Special Assistant City 
Solicitor, both of Pittsburgh, for in- 
tervening appellee city of Pittsburgh; 
Walter P. Smart, County Solicitor, 
and Nathaniel K. Beck and James A. 
Wright, Assistant County Solicitors, 
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PUR(NS) 113, by a majority of the 
Commissioners. Chairman Driscoll 
and Commissioner Buchanan joined 
in a report supporting the order ; Com- 
missioner Beamish filed a concurring 
report; and Commissioners Siggins 
and Thorne filed a dissenting opinion. 

In the majority report it was held 
that the appellant utility had not met 
the burden of proving the “lawful- 
ness” of certain new and increased 





PEOPLES NAT. GAS CO. v. PENNSYLVANIA PUBLIC UTILITY COM. 


rates proposed in a new tariff—Pa. 
PUC No. 19—filed by it on March 
17, 1939, under § 308(a) of Art. III 
of the Public Utility Law of May 28, 
1937, PI. 1053, 66 PS § 1148 (a), 
to become effective May 16, 1939, 

In the concluding paragraph of the 
majority report the proposed rates 
were declared to be “unjust, unreason- 
able, discriminatory, and in violation 
of the Public Utility Law.” The or- 
der appealed from reads: 

“1, That the rates and charges set 
forth in Tariff Pa. P.U.C. No. 19 of 
respondent, the Peoples Natural Gas 
Company, shall not be or become ef- 
fective. 

“2. That the existing rates of the 
Peoples Natural Gas Company shall 
remain in effect until further order of 
the Commission. 

“3. That the instant proceeding be 
and is hereby terminated.” 

The existing rates referred to in the 
second paragraph are the rates which 
appellant has been charging, with the 
approval of the former Public Serv- 
ice Commission, since 1924. 

The events leading up to the mak- 
ing of the order may be thus summa- 
rized : 

Appellant was created by the merg- 
er of two prior constituent gas compa- 
nies—the former the Peoples Natural 
Gas Company and the former the Co- 
lumbia Natural Gas Company. In 
1925 the Peoples Company acquired 
control of the Columbia and was op- 
erating it upon the effective date of 
our present Public Utility Law. 

On April 20, 1937, shortly after 
its organization under the Act of 
March 31, 1937, PL 160, 66 PS 
§§ 452-464, the Pennsylvania Public 
Utility Commission entered, upon its 


own motion, a complaint against 104 
natural gas companies doing business 
in Pennsylvania, alleging on informa- 
tion and belief that the rates of each 
were unjust and unreasonable. Each 
company was given a subnumber at 
Docket No. C-11380. The complaint 
against the former Peoples Company 
was docketed at No. C—11380, Sub. 
20, and the complaint against the for- 
mer Columbia Company at No. C- 
11380, Sub. 28. Both companies filed 
answers denying their rates were un- 
just or unreasonable. 

Under date of July 27, 1937, the 
Commission sent a questionnaire to 
each company requiring the prepara- 
tion of detailed data including, inter 
alia, an inventory of its property 
priced at the cost of construction or 
acquisition to the company and also 
upon a reproduction cost, new, basis, 
as of December 31, 1936. At the ini- 
tial hearing against the Peoples Com- 
pany on October 1, 1937, voluminous 
exhibits were submitted in reply to the 
questionnaire. The first hearing 
against the Columbia Company was 
on November 16, 1937, and similar 
data with respect to that company was 
then presented. Subsequently, on Feb- 
ruary 14, 1938, the Commission in- 
structed each company that “original 
cost” as referred to in the previous 
questionnaires is to be “interpreted to 
mean the cost of property to the com- 
pany first devoting it to public use.” 
Other questionnaires and revisions 
thereof were issued in May and Oc- 
tober, 1938, requiring the preparation 
and submission of accounting infor- 
mation in detail. 

As of December 31, 1938, the for- 
mer, the Peoples Natural Gas Com- 
pany and the former, the Columbia 
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Natural Gas Company, were merged 
and consolidated under the corporate 
name, the Peoples Natural Gas Com- 
pany, and on February 14, 1939, the 
Commission entered an order consoli- 
dating the proceedings at subnumbers 
20 and 28, at Docket No. C—11380, by 
reason of the merger. 

This was the situation when appel- 
lant filed its new tariff on March 17th 
to become effective May 16, 1939. Its 
right to file a new tariff, notwithstand- 
ing the pendency of the proceedings 
instituted by the Commission against 
its existing rates, cannot be questioned. 
Coplay Cement Mfg. Co. v. Public 
Service Commission, 271 Pa 58, PUR 
1921E 597, 114 Atl 649, 16 ALR 
1214, reversing the judgment of this 
court (1921) at 76 Pa Super Ct 354. 

On March 20, 1939, the Commis- 
sion, upon its own motion, instituted 
an inquiry and investigation at Com- 
plaint Docket No. 12683 “for the pur- 
pose of determining the fairness, rea- 
sonableness, and justness of the rates 
and charges” set forth in appellant’s 
tariff, Pa. P.U.C. 19. Upon the same 
date it ordered that “this inquiry and 
investigation, C-12683, be and here- 
by is consolidated for hearing and de- 
termination with the inquiry and in- 
vestigation at C. 11380, Sub. 
No. 20.” 

On the same date the Commission, 
pursuant to the authority conferred 
upon it by § 308(b) of the Public 
Utility Law, supra, entered an order 
suspending the operation of the new 
tariff for a period of six months, i. e., 
from May 16 to November 16, 1939, 
assigning the following reason: “The 
reasonableness of the rates proposed 
by Tariff Pa. P.U.C. No. 19 is di- 
rectly related to the evidence already 
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received in connection with the ip. 
vestigation at C. 11380, Sub. No. 20.” 
On November 13, 1939, the Com. 
mission entered an order further sys. 
pending the operation of the new tar- 
iff from November 16, 1939, to Feb. 
ruary 16, 1940, an additional period 
of three months, as also authorized by 
the statute. 

Hearings were resumed in March, 
1939, at which the appellant present. 
ed reproduction cost valuations, both 
new and less accrued depreciation, of 
the merged property and testimony 
with respect to gas reserves, annual 
depreciation, cost of developing oper- 
ated leaseholds, etc. A number of 
hearings were held between October 
18, 1939, and January 19, 1940, at 
which evidence on behalf of appellant 
and the Commission was introduced. 

At the final hearing on January 19, 
1940, it was stated by the sitting Com- 
missioner that the testimony in the 
proceedings at C-12683 would be 
closed, but that the proceedings at C- 
11380, Sub. 20, would remain open 
for further hearings; hence, the sig- 
nificance of the third paragraph of the | 
order. 

Incidentally, it appears from the 
Commission’s brief that there was also 
pending a complaint by the borough 
of Tyrone against the former Peoples 
Company at Docket No. C-11587, in 
which it was alleged the rates charged 
by that company for natural gas serv- 
ice at Tyrone were unfair and unjust 
to consumers in the lower brackets. It 
is also there stated that the Commis- 
sion combined at its hearings not only 
C-11380, Sub. 20, and C-12683, but 
also C-11587. The record (335a) 
shows the three complaints were con- 
solidated for hearing and determina- 
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tion and it is clear from the third para- 
graph of the order that the Commis- 
sion undertook to terminate thereby 
only its own complaint at C-12683. 
It may also be noted that the order 
with which we are now concerned was 
entered the day before the expiration 
of the nine months’ period of suspen- 
sion. 

The Commission invokes and re- 
lies upon § 312 of the statute, 66 PS 
§ 1152, whereby it is enacted: “In 
any proceeding upon the motion of 
the Commission, involving any pro- 
posed or existing rate of any public 
utility, or in any proceeding upon 
complaint involving any proposed in- 
crease in rates, the burden of proof to 
show that the rate involved is just 
and reasonable shall be upon the pub- 
lic utility. The Commission shall give 
to the hearing and decision of any 
such proceeding preference over all 
other proceedings, and decide the same 
as speedily as possible.” 

Appellant recognized the duty thus 
placed upon it and, as we gather from 
the record and briefs, attempted to 
comply with the requirement by sub- 
mitting in evidence, inter alia, the fol- 
lowing: 

An inventory of its property at book 
prices as of December 31, 1936, De- 
cember 31, 1937, and December 31, 
1938; a detailed determination of the 
original cost of its property when first 
devoted to the public service ; apprais- 
als and reproduction valuations made 
by Messrs. Ford, Bacon & Davis as 
of December 31, 1936, June 30, 1937, 
June 30, 1938, and December 31, 
1938; a study of the original cost of 
the properties when first devoted to 
the public service, trended to Decem- 
ber 31, 1938, by applying prices as of 


that date, and trends developed from 
the company’s books and records; a 
statement of operating revenues and 
expenses, and the amount available for 
return at the existing rates for the 
years 1937 and 1938; a calculation of 
operating revenues which would have 
been earned in 1937 and 1938 had the 
proposed increased rates been in ef- 
fect, and the amount which would 
have been available for return under 
the proposed rates in those years; a 
detailed estimate of the operating rev- 
enues and expenses under the pro- 
posed rates for a normal future year 
and a calculation of the amount avail- 
able for return under the proposed 
rates; expert testimony as to the fair 
rate of return required in order to sus- 
tain appellant’s credit; and detailed 
studies of the accrued depreciation of 
the property, based upon observation 
and inspection, and of a proper an- 
nual allowance for depreciation. 

It is asserted on behalf of appellant 
that this testimony showed the repro- 
duction cost, less accrued depreciation, 
of its property as of December 31, 
1938, to be $57,695,275 ; that its orig- 
inal cost was $47,732,478, and that 
the net income which would have been 
earned at the proposed rates for the 
year 1938 would have been $1,088,- 
961, without including in operating 
expenses any part of the cost incident 
to the rate case. 

The insurmountable difficulty with 
which we are confronted in attempt- 
ing to review this case is that, al- 
though the Commission had before it 
a mass of evidence and exhibits, oc- 
cupying 3,337 pages of the printed 
record and bearing upon the funda- 
mental questions involved in a case of 
this nature—the present fair value of 
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the property for rate-making purposes, 
the utility’s operating revenues and 
expenses, the amount to be allowed 
for annual depreciation, and the fixing 
of a fair rate of return—it has en- 
tirely failed to perform the mandatory 
duties imposed upon it by the statute 
under which it functions. 

By § 1005 of Art. X, 66 PS § 1395, 
it is provided: “After the conclusion 
of the hearing, the Commission shall 
make and file its findings and order 
with its opinion, if any. Its findings 
shall be in sufficient detail to enable 
the court on appeal, to determine the 
controverted question presented by 
the proceeding, and whether proper 
weight was given to the evidence.” 

No specific findings were made by 
the Commission upon any of the con- 
troverted questions litigated before it. 
As to the necessity for and purpose 
of such findings, see Pennsylvania 
Power & Light Co. v. Public Service 
Commission (1937) 128 Pa Super Ct 
195, 218, 19 PUR(NS) 433, 193 Atl 
427. 

We have been afforded no oppor- 
tunity to consider and determine 
“whether proper weight was given to 
the evidence” submitted by appellant. 
The Commission apparently gave it 
but slight weight and contented itself 
with the statement of its conclusion 
of law that the evidence did not show 
the proposed rates are just and rea- 
sonable. 

The making of detailed findings is 
not the only duty the Commission 
failed to perform. As above stated, 
the new tariff was filed, its operation 
suspended and the hearings conduct- 
ed, under § 308 of Art. III of the stat- 
ute, 66 PS § 1148. 

By paragraph (c) of that section 
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it is expressly provided: “If, after 
such hearing, the Commission finds 
any such [proposed] rate to be un- 
just or unreasonable, or in anywise in 
violation of law, the Commission shal] 
determine the just and reasonable rate 
to be charged or applied by the public 
utility for the service in question, and 
shall fix the same by order to be served 
upon the public utility; and such rate 
shall thereafter be observed until 
changed as provided by this act.” 
This is a case in which there had 
been filed, under paragraph (b) of 
the section, a “‘tariff stating” new 
rates and the Commission upon its 
own motion “enter[ed] upon a hear- 
ing concerning the lawfulness of such 
rate[s].” After extended hearings, 
the Commission found the proposed 
rates “to be unjust, unreasonable, dis- 
criminatory, and in violation of the 
Public Utility Law.” By the express 


direction of paragraph (c) it then be- 
came its clear duty to “determine the 
just and reasonable rate[s] to be 


charged.” No effort was made by 
the Commission to perform this duty. 

When we turn to an examination of 
the majority opinion of the Commis- 
sion in endeavoring to ascertain the 
reasons for the conclusion therein 
stated all we find are four alleged de- 
ficiencies in appellant’s proofs. 

[1] In the first place, complaint 
is made that appellant failed to com- 
ply with the demand of the Commis- 
sion that it submit ‘a computation of 
both annual and accrued depreciation 
based upon age and life.” As above 
indicated, appellant’s estimates of de- 
preciation were based upon “observa- 
tion and inspection,” and not upon the 
so-called straight-line method of com- 
paring age in years with an assumed 
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life in years. Reference is made in 
the opinion to § 503 of the statute, 66 
PS § 1213, requiring, inter alia, that 
“Every public utility shall carry on 
its books or records of account, prop- 
er and reasonable sums representing 
the annual depreciation on its prop- 
erty used or useful in the public serv- 
ice, which sums shall be based upon 
the average estimated life of each of 
the several units or classes of depre- 
ciable property.” The section quoted 
is contained in Art. V, relating to “Ac- 
counting and Budgetary Matters” and 
affects primarily the manner in which 
a utility’s books shall be kept. We 
have not been referred to any provi- 
sion of the statute specifying evidence 
of depreciation on an age-life basis as 
the only method of proving deprecia- 
tion. In the course of the opinion 33 
PUR(NS) at p. 117, it is said: 
“Such information is absolutely nec- 
essary for an accurate determination 
of accrued and annual depreciation.” 
The reply of appellant through one of 
its witnesses was that “the company’s 
experience [had been] insufficient to 
permit him to make a sound estimate 
of the service life of its various class- 
es of property.” There can be no 
question that the evidence introduced 
by appellant was competent. See 
Chambersburg Gas Co. v. Public 
Service Commission (1935) 116 Pa 
Super Ct 196, 202, 7 PUR(NS) 359, 
176 Atl 794; Cheltenham & A. Sew- 
erage Co. v. Public Service Commis- 
sion (1936) 122 Pa Super Ct 252, 
270, 15 PUR(NS) 99, 186 Atl 149, 
and Pennsylvania Power & Light Co. 
v. Public Service Commission, supra. 
In connection with the comment in the 
opinion upon the amount set up upon 
appellant’s books as a reserve for de- 
[6] 


preciation, reference may also be made 
to the portion of the opinion of this 
court in Solar Electric Co. v. Public 
Utility Commission (1939) 137 Pa 
Super Ct 325, 31 PUR(NS) 275, 
301, 9 A(2d) 447, under the heading, 
“Annual Depreciation,” at page 365 
of 137 Pa Super Ct. If the Commis- 
sion was of opinion that the theoreti- 
cal age-life method was preferable, 
there was nothing to prevent it from 
making, through its bureaus, its own 
estimate of accrued and annual depre- 
ciation. What the Commission may 
see fit to ask for is one thing, but 
what a utility must produce in order 
to sustain its burden of proof in a rate 
case is a different matter. 

[2] Another suggested deficiency 
of proof cited in the majority opinion 
is the failure of appellant “to furnish 
full operating expense and revenue 
data for 1939.” It is stated that ap- 
pellant was repeatedly asked to fur- 
nish this data “but no such informa- 
tion has been forthcoming.” We do 
not so understand the record. Appel- 
lant’s Exhibit No. 32, introduced at 
the hearing on December 14, 1939, 
contained a statement of operating 
revenue for the 12-month period end- 
ed October 31, 1939. The Commis- 
sion was also furnished with a state- 
ment of operating revenues through 
the month of November, 1939, which 
it introduced as a part of its Exhibit 
No. 52. As to operating expenses, the 
Commission was furnished with a 
copy of appellant’s financial statement 
as of August 31, 1939, accompanied 
by a letter from appellant’s treasurer 
explaining that, by reason of a change 
in the “classification of accounts” 
made by the Commission and effective 
January 1, 1939, it was impossible to 
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comply fully with the request of the 
Commission relative to operating ex- 
penses for the entire year of 1939. 
Referring to the effect of the change 
in the classification of accounts, the 
treasurer testified with respect to his 
ability to supply operating expenses 
for the full year: “It [the change] 
has had a very decided effect on it. 
Under normal circumstances we would 
at this time be able to produce oper- 
ating expenses for the month of Octo- 
ber. We have had a complete revision 
of our accounting system, requiring a 
tremendous amount of work, and in 
my opinion we will be fortunate if we 
are able to have operating expenses 
on an actual basis by the end of 
March.” 

It is to be noted that appellant set 
up in Exhibit No. 32 estimated reve- 
nues and expenses for what it terms 
a “normal future year.” This esti- 
mate was based largely upon the ex- 
perience of appellant over the 5-year 
period from 1934 to 1938. We are 
not convinced that the statement of 
the Commission upon this subject was 
justified. 

[3] The next alleged deficiency in 
appellant’s proofs, relied upon by the 
majority, is its failure to introduce 
evidence demonstrating the reasona- 
bleness of the rate paid by it to one of 
its affiliates, Hope Natural Gas Com- 
pany of West Virginia, for gas pur- 
chased from it at the West Virginia- 
Pennsylvania state line. Appellant 
purchases approximately 20 per cent 
of its gas requirements from the Hope 
Company and takes the position that 
the rate it is paying, 354 cents net per 
thousand cubic feet, is an interstate 
rate over which the Pennsylvania 
Public Utility Commission has no ju- 
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risdiction. This rate is contained in a 
published tariff filed by the Hope Nat- 
ural Gas Company with the Federal 
Power Commission under the Federal 
Natural Gas Act. Moreover, our 
Commission has recognized the juris- 
diction of the Federal Power Com- 
mission over this rate by filing with 
that tribunal a complaint against it, 
which has not yet been determined, 
Congress passed the Natural Gas Act, 
June 21, 1938, Chap. 556, § 1 et seq,, 
52 Stat. 821, 15 USCA § 717 et seq. 
subsequent to the institution of the 
initial proceedings at C—11380. 

The minority took the position that 
“the rate paid by respondent to the 
Hope Natural Gas Company, for gas 
purchased by it, is, in our opinion, a 
matter of Federal regulation, and 
cannot by any stretch of the imagina- 
tion be considered as before this Com- 
mission in this case.” (33 PUR(NS) 
at p. 125.) 

A fourth criticism of appellant's 
evidence relates to its estimate of the 
annual revenue which it will probably 
receive from the sale of gas by it to 
the New York State Natural Gas Cor- 
poration, another affiliate of appellant. 
The uncontroverted evidence is that 
whereas prior to December 5, 1939, 
appellant had purchased gas from the 
New York company, that company’s 
source of supply suddenly gave out 
and appellant is now selling gas to the 
New York company and has pending 
before the Commission an application 
for approval of a lease of one of its 
pipe lines for that purpose. Since this 
change in conditions occurred only 
about one month before the closing 
of the hearings it is obviously impos- 
sible for anyone to prove how much 
gas will be sold to the New York com- 
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pany. It is conceded in the majority 
opinion that it is impossible for appel- 
lant to show conclusively what reve- 
nue it will receive from this source. 
Appellant estimated this revenue at 
approximately $456,000 per annum. 
As to this item, the position of the 
majority seems to be that appellant 
has not met the burden of proof im- 
posed upon it by the statute with re- 
spect to a matter which is not suscepti- 
ble of proof. It is clear that, as rates 
must be fixed for the future as well 
as for the present, estimates of the 
character here involved must neces- 
sarily enter into the disposition of any 
rate case. 

A fifth criticism by the majority is 
directed to the form of the proposed 
schedule and it is asserted it will effect 
a discrimination against the consum- 
ers of 15,000 cubic feet or less. This 
matter would demand serious consid- 
eration if the Commission had per- 
formed its statutory duty of deter- 
mining the just and reasonable rates 
to be charged by appellant for its serv- 
ice. In the present state of the record 
and under the order appealed from, 
we cannot review the respective con- 
tentions upon this feature of the case. 

It is difficult to escape the conclu- 
sion, indicated in the minority opin- 
ion, to the effect that the majority of 
the Commission has attempted to 
make a final disposition of this case 
with undue and unnecessary haste. It 
is pointed out in that opinion that ap- 
pellant’s brief was filed with the Com- 
mission on January 31st, and oral 
arguments had on February 5, 1940; 
that no brief was presented by the law 
bureau of the Commission, but three 
days later a draft of the proposed or- 
der was submitted by it without the 


collaboration at that time of the ac- 
counting and engineering bureaus. 
On February 8, 1940, the draft of 
the proposed order was submitted to 
the accounting and engineering bu- 
reaus for reports at the meeting of the 
Commission fixed for February 13th. 
The position taken by the minority 
Commissioners is forcefully stated in 
the following excerpts from their 
opinion : 

“Two separate proceedings are in- 
volved, one the rate proceeding insti- 
tuted by the Commission in 1937, and 
the other an inquiry as to fairness of 
the new rates instituted by the Com- 
mission in 1939. 

“When we consider that both cases 
were consolidated for the purposes of 
hearing and determination; that the 
testimony was not completed until 
January 19, 1940; that the brief of 
the respondent was not filed until Jan- 
uary 31, 1940; that no brief was filed 
by the law bureau of the Commission ; 
that the report of the law bureau of 
the Commission was not filed until 
February 8, 1940; and that reports of 
the technical bureaus of accounting 
and engineering of the Commission 
were not tentatively made until Feb- 
ruary 13, 1940, it will be apparent 
that there was very little time for the 
Commission to carefully consider the 
serious matters of this proceeding pri- 
or to or upon February 15, 1940, the 
date upon which action must be taken 
by the Commission. 

“The technical bureaus of account- 
ing and engineering, upon which the 
Commission should and must rely for 
technical advice, otherwise the Com- 
mission will not properly function, re- 
ported orally to the Commission dur- 

35 PUR(NS) 





PENNSYLVANIA SUPERIOR COURT 


ing the morning of Tuesday, Febru- 
ary 13, 1940. 

“Based upon its limited study of 
the record, the bureau of accounts ad- 
vised, that predicated upon what it 
designated as a maximum rate base, 
the rate increase would be sustained, 
but that based upon its finding of 
a minimum rate base, the increased 
rate would be only slightly reduced. 
The bureau of engineering, based 
upon a similarly limited study, ad- 
vised that it believed the proposed 
increased rates had been sustained. 
The law bureau advised that it be- 
lieved the rates had not been sus- 
tained, but the bureau of accounts and 
the bureau of engineering took excep- 
tion not only to the methods of com- 
putation, but also to the principles ap- 
plied by the law bureau in arriving at 
its conclusion. 

“Believing that the Commission 
should have more time to further 
study the affairs of the company, in 
order to arrive at a fair value of its 
property, and fair rate of return 
thereon, we were opposed to voting in 
favor of the proposed increase of 
rates, which action, if taken by the 
Commission, would at once also ter- 
minate the rate case instituted in 1937. 
For the same reason we were opposed 
to voting against the proposed increase 
of rates. 

“Believing that it is the duty of the 
Commission to first arrive at the fair 
value of the respondent’s property, 
and then to fix a fair rate of return 
thereon, it is our opinion that the 
Commission, in the absence of both a 
fair value and a fair rate of return, 
should have taken no action whatso- 
ever on the proposed increase of rates, 
35 PUR(NS) 
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but permitted them to go into effect by 
operation of law. ‘ 

“Such action would have made pos- 
sible the issuance of an order provid- 
ing for reparation, should either the 
existing or proposed rates have been 
found unreasonable after a careful 
analysis and consideration of the rec- 
ord before us.” (33 PUR(NS) at 
pp. 124-126.) 

While we do not agree with the 
earlier statement of the minority that 
it was necessary for the Commission 
to take some action before the expira- 
tion of the suspension period, we are 
in accord generally with the views ex- 
pressed in their opinion. 
us there was testimony before the 
Commission from which it could, with 
the assistance of its various bureaus, 
have made specific findings upon many 
of the prime factors involved in every 
rate case. If the Commission deemed 
the evidence insufficient in some re- 
spects, there was nothing to prevent 
it from proceeding with hearings un- 
til all available evidence had been 
placed upon the record either by ap- 
pellant or through the Commission’s 
accounting and engineering bureaus. 

[4] Nor are we convinced the 
Commission was justified in under- 
taking to separate the proceedings at 
No. C-11380 from those at No. C- 
12683, and attempting to decide final- 
ly only the latter case, permitting the 
former to remain open. These com- 
plaints were properly consolidated 


“for hearing and determination,” with: 


the effect that the original complaint 
against appellant’s existing rates was 
completely merged with the subse- 
quent complaint against the proposed 
increase in rates. The fundamental 
issue in each case was and still is the 
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ame; namely, the revenue which ap- 

lant is lawfully entitled to receive 
and what rates will yield that revenue. 
The same evidence with respect to 
rate base, operating expenses, annual 
depreciation, rate of return, and the 
ike, is relevant and essential no mat- 
tr which schedule is being consid- 
ered. 

The situation here is comparable to 
that which existed in Coplay Cement 
Mig. Co. v. Public Service Commis- 
sion, supra, where the utility filed a 
tariff increasing its rates although a 
complaint against a prior increase was 
pending before and undetermined by 
the Commission. In the course of its 
opinion the supreme court said [271 
Pa 58, PUR1921E 597, 601, 114 Atl 
651,16 ALR 1214]: 

“It must be remembered the real 
issue before the Commission is a com- 
plaint as to rates, and though a 
change in the rate has been filed, the 
Commission may—and it has the pow- 
er under the act—consolidate these 
several schedules of rate increases, and 
cause the complaint, the record, and 
the evidence to be taken as a com- 
plaint, record, and evidence in con- 
nection with the new rate.” 

So far as the record indicates, each 
side closed its evidence generally and 
without making any distinction be- 
tween the two complaints. There is 
no suggestion that the Commission 
has any further or different evidence 
to introduce with respect to the exist- 
ing rates. A determination, in the 
manner provided by the statute, of the 
reasonableness of the proposed rates 
will also dispose of the complaint 
against the existing rates. If the in- 
creased rates should finally be justi- 
fied, the existing rates will necessarily 


also be justified. If the Commission 
should ultimately find that the pro- 
posed rates will produce an excessive 
amount of revenue it will then be its 
duty, as above indicated, to determine 
the just and reasonable rates to be 
charged and specifically fix the same 
by its order. 

In Pennsylvania Power & Light 
Co. v. Public Service Commission, su- 
pra, where the Commission merely 
sustained complaints against new in- 
creased rates without determining 
what would in fact be the reasonable 
rates, we said [128 Pa Super Ct 195, 
19 PUR(NS) 433, 447, 193 Atl 427, 
437]: “The primary question for the 
Commission in this case is whether 
the rates prescribed by the respond- 
ent’s tariffs are fair and reasonable. 
If, in answering this question, it is 
found that the rates are too high, the 
Commission must then necessarily ei- 
ther indicate a proper charge or fur- 
nish a basis which will enable the util- 
ity to file a proper tariff. Otherwise 
there would be no end to the contro- 
versy.” 

A review of the record indicates 
that appellant introduced its testimony 
at the hearings in October, November, 
and December of 1939, and upon Jan- 
uary 10, 1940, and then rested its case 
in chief. Counsel for the Commission 
introduced evidence in behalf of the 
Commission upon January 10th, 11th, 
12th, and 19th and then stated, “Com- 
mission rests.” There was no inti- 
mation that he intended to rest only at 
C-12683. All of the testimony intro- 
duced on both sides applied to both 
complaints as consolidated. 

The first indication that the Com- 
mission proposed to hold open the 
original complaint was given by the 
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sitting Commissioner when he said, 
“T don’t believe that there is any par- 
ticular rush in closing that case, such 
as creeps into the Commission com- 
plaint at Docket No. 12683 where a 
time limit is set by the act.” 


This statement seems to us to be 
based upon a misconception of the 
provisions of the statute. The only 
time limit prescribed by paragraph 
(b) of § 308 relates to the maximum 
period of suspension. It is there 
provided that whenever there is filed 
with the Commission by any public 
utility “any tariff stating a new rate” 
the Commission may, upon its own 
motion or upon complaint of a con- 
sumer, “enter upon a hearing con- 
cerning the lawfulness of such rate, 
and pending such hearing and the de- 
cision thereon,” may, at any time prior 
to the effective date of the tariff, “sus- 
pend the operation of such rate for a 
period” not exceeding nine months, 
during which the existing rate “shall 
continue in force during the period of 
suspension, unless the Commission 
shall establish a temporary rate as au- 
thorized in § 310 of this act.” No 
temporary rates were prescribed in 
this case. The only provision having 
any relation to the time within which 
complaints against rates shall be de- 
cided is found in the last paragraph of 
§ 312, heretofore quoted. That sec- 
tion applies, inter alia, to complaints 
by the Commission against existing, 
as well as proposed, rates. The last 
paragraph reads: ‘The Commission 
shall give to the hearing and decision 
of any such proceeding preference 
over all other proceedings, and decide 
the same as speedily as possible.” This 
direction falls far short of supporting 
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the Commission’s construction. Op 
the contrary, it places the complaint at 
C-11380 upon a parity with C-12683 
as respects speed of disposition. 

[5,6] As the Commission has 
based its order upon the conclusion of 
the majority that appellant did not 
sustain the burden of proof imposed 
upon it, and as this case must be re. 
manded to the Commission for the 
completion of its statutory duties, it 
may be proper to make some reference 
to the nature and extent of that bur- 
den. It is clear that whenever the 
Commission institutes, under the pres- 
ent statute, any proceeding involving 
any proposed or e.isting rate the 
burden of proof to show that the rate 
involved is just and reasonable is upon 
the utility. Solar Electric Co. v. Pub- 
lic Utility Commission, supra, 137 Pa 
Super Ct at p. 332, 31 PUR(NS) 
275, 9 A(2d) 447. We have had 
occasion to refer several times to the 
extent of this burden. In St. Clair 
Coal Co. v. Public Service Commis- 
sion (1922) 79 Pa Super Ct 528, 533, 
we said: “It [the utility] initiated 
the rates; it must sustain them. By 
the fair weight of the evidence it 
must show that the filed rates under 
attack are of a kind not forbidden by 
the statute, and that the total revenue 
which the utility expects to receive 
under the schedules and classifications 
which make up the tariff will equal 
and not exceed that to which it is en- 
titled. The burden is no greater than 
this.” (Italics supplied.) 

Again, in Wayne Pub. Safety Asso. 
vy. Public Service Commission (1928) 
94 Pa Super Ct 228, 236, we said: 
“In general terms the burden it [the 
utility] is required to meet is that the 
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evidence offered be sufficient in quan- 
tity and quality to satisfy a reasonable 
mind that the facts are as alleged.” 

Many additional important and 
controverted matters have been dis- 
cussed at length in the able and elab- 
orate briefs upon both sides, but, for 
the reasons above stated, we cannot 
consider them in the absence of spe- 
cific findings thereon by the Commis- 
sion. 

Our conclusion is that this appeal 
must be sustained and the order ap- 
pealed from vacated in its entirety by 


reason of the errors of law and pro- 
cedure which we have herein consid- 
ered. 

The order of February 15, 1940, 33 
PUR(NS) 113, is wholly vacated and 
the matter is remanded to the Com- 
mission for further proceedings, not 
inconsistent with this opinion, upon 
the complaints as consolidated under 
the prior orders of the Commission. 
The costs resulting from this appeal, 
including the printing of the record, 
to be equally divided between the 
Commission and appellant. 
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Abraham Plotnick 


Vv 


Bell Telephone Company of Pennsylvania 


[Complaint Docket No. 13346.] 


Service, § 134 — Grounds for denial — Illegal enterprise. 


1. A public utility is entitled to refuse to render service or supply its facili- 
ties to anyone engaged in an unlawful or illegal enterprise, p. 90. 


Criminal law — Gambling prohibition — Telephone facilities. 
2. Section 607 of the Penal Code of 1939, 18 Purdon Statutes § 4607, 
makes it a violation of the laws of the commonwealth for a telephone 
company to furnish facilities which aid, abet, and provide the means where- 
by bookmakers and gamblers may be furnished information useful before 
making bets and necessary before paying off winners, p. 91. 


Service, § 31 — Duties of Commission — Violations of law. 


3. The Commission, in acting as the agent of the legislature in order to see 
that the public is furnished with adequate service at reasonable rates, should 
determine whether or not providing telephone service to one who aids in 
a gambling enterprise is consistent with the laws of the commonwealth, p. 


Discrimination, § 199 — Service denial —- Telephones used to aid gambling. 


4. The fact that information relating to horse racing may be published in 
newspapers of general circulation is no justification for providing telephone 
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service to one who furnishes such information, nor does the fact that others 
engaged in the same business are presently receiving service from a tele- 
phone company entitled the publisher of a “scratch sheet” to service, p, 


91. 


Service, § 134 — Grounds for denial — Telephone facilities — Dissemination of 


gambling information. 


5. A telephone company is justified in refusing to furnish telephone sery- 
ice to be used in connection with the publication of “scratch sheets,” dealing 
with horse racing and gambling information, and in the dissemination of 
horse-racing news by telephone, p. 91. 


[July 8, 1940.] 
Piiguessini0id against refusal to furnish telephone service; 


complaint dismissed. 


By the Commission: Abraham 
Plotnick, complainant, on or about 
April 8, 1940, filed with the Commis- 
sion a complaint against the Bell Tele- 
phone Company of Pennsylvania, re- 
spondent, seeking to compel the re- 
spondent company to install two tele- 
phones with necessary fixtures and ap- 
pliances at room 311 Ludlow build- 
ing, Philadelphia, to be listed as Har- 
vey’s News. The request for service 
was refused. Hearing was held be- 
fore the Commission on May 2, 1940. 
From the evidence of record the Com- 
mission finds the following facts: 

Complainant’s business is the pub- 
lication and distribution of a sheet 
containing information about horse 
races, which sheet is commonly known 
as a “scratch sheet.” 

When complainant first applied for 
telephone service in the early part of 
March 1940, he desired eight tele- 
phone lines and a teletype machine. 
The phones were to be used by com- 
plainant to carry on his business of 
publishing and distributing a “scratch 
sheet.” This application for service 
was refused. 

On April 2, 1940, the respondent 
company installed a telephone at 311 


35 PUR(NS) 


Ludlow building, Philadelphia, for a 
subscriber designated Albert Feld- 
man, doing business as “Quaker News 
Service.” When the respondent com- 
pany discovered that complainant was 
the person in charge of the office, and 
the business to be conducted from that 
office was the publication and distribu- 


tion of a “scratch sheet,” the respond- 
ent company disconnected the service. 
This was done on April 5, 1940. 

On the same day complainant re- 
quested two telephones for the same | 
room at 311 Ludlow building to be 


listed as Harvey’s News. The busi- 
ness which the complainant proposed 
to conduct under this name at this ad- 
dress was the publication and distribu- 
tion of “scratch sheets’ titled ‘“Pay- 
Off Sheet,” “Racing Record,” or 
some other “scratch sheet” which he 
might publish and distribute if he was 
unable to make a business arrange- 
ment with the publishers of the “Pay- 
Off” or “Racing Record” scratch 
sheet. 

The request for service was refused 
by the respondent company on the 
ground that it does not want to give 
service to complainant where the busi- 
ness, complainant proposes to engage 
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in, is the publication and distribution 
of “scratch sheets” used by bookies 
and others as an aid to gambling on 
horse races. 

Complainant contends (1) that his 
business is not illegal (2) that he 
should have telephone service because 
others engaged in the same business he 
proposed to engage in are receiving 
service from the respondent company. 

Copies of the type of “scratch 
sheet” complainant proposed to pub- 
lish and distribute were introduced in- 
to the record. These “scratch sheets” 
were identified as “Burn’s Track Bul- 
letin,’ “The Daily Green Sheet,” 
“The National Racing Program,” 
“Pay-Off Sheet,” and the “Racing 
Record.” 

The “scratch sheets” deal exclusive- 
ly and specifically with horse racing 
at tracks throughout the country. 
Such publications are devoted to the 
selection of certain horses as best bets 
in the races to be run during the day. 
Each horse listed on the “scratch 
sheet” is identified by a code number 
and the “scratch sheet” itself is iden- 
tified by a code word which changed 
daily. The dissemination of horse 
racing news is supplemented by in- 
formation given by telephone. The 
publisher of a “scratch sheet” installs 
telephones in order to receive calls 
from persons purchasing a “scratch 
sheet.” A bookie or others purchas- 
ing a “scratch sheet,” by telephoning 
the office of the “scratch sheet” pub- 
lisher and furnishing the code word 
identifying the “scratch sheet,” will be 
furnished tips on the best bets of the 
day, the result of the races after they 
have been run, and information for 
paying off winners. Complainant ap- 
plied for two telephones on April 5, 


89 


1940, intending to add more tele- 
phones and a teletype machine as his 
business developed. He proposed to 
arrange for service direct from the 
race tracks by some means, although 
the exact means was not yet known to 
him. 

Publishers and distributors of 
“scratch sheets” maintain offices with 
as many as twenty-five telephone op- 
erators, thirty telephones, and tele- 
type machines. The operators of the 
telephones sit at the switchboard with 
the receivers to their heads. The re- 
sults of each race, furnished by the 
teletype machine are set up on a black- 
board. The telephone operators, 
when given the code word for the 
day identifying the “scratch sheet,” 
will furnish to the persons calling the 
code number of the winner of the par- 
ticular race at the specified track. 

Upon the evidence of John T. Mur- 
phy, Lieutenant of Detectives and 
Acting Captain of the Philadelphia 
Police, the Commission finds that the 
“bookies,” persons who receive bets 
on horse races for those desiring to 
bet, conduct a substantial part of their 
business on the streets of Philadelphia 
by the use of “scratch sheets” of the 
type and character the complainant 
proposes to publish and distribute. 
The “scratch sheets,” used by “book- 
ies” to make it harder for the police 
to get evidence of the actual head- 
quarters of those providing the means 
whereby the public gambles on horse 
races, are important in placing bets. 

A complaint may be filed to compel 
a telephone company to install tele- 
phones and furnish telephone facili- 
ties, without discrimination, in favor 
of, or against, anyone who will pay the 
applicable tariff rates and abide the 
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reasonable regulations of the compa- 
ny. This is well settled: Bell Teleph. 
Co. of Philadelphia v. Com. ex rel. 
Baltimore & O. Teleg. Co. (1886) 2 
Sadler 299. 

In Commercial Union Teleg. Co. v. 
New England Teleph. & Teleg. Co. 
(1888) 61 Vt 241, 250, 17 Atl 1071, 
5 LRA 161, 15 Am St Rep 893, it is 
said: 

“A telephonic system is simply a 
system for the transmission of intel- 
ligence and news. It is, perhaps, in 
a limited sense and yet in a strict sense, 
a common carrier. It must be equal 
in its dealings with all.” 

That case cites many authorities, 
holding that the telephone business, 
like all other services fixed with a pub- 
lic use, must be operated without dis- 
crimination, affording “equal rights 
to all, special privileges to none.” <A 
telephone company can no more refuse 
to perform impartially the functions 
that they have assumed to discharge, 
than a railway company, as a common 
carrier, can rightfully refuse to per- 
form its duty to the public. 

[1] While it is true there can be no 
discrimination where the business is 
lawful, no one can be compelled, or is 
justified, to aid unlawful undertak- 
ings. A long line of cases establishes 
the rule that a public utility is entitled 
to refuse to render service, or supply 
its facilities to anyone engaged in an 
unlawful or illegal enterprise. Smith 
v. Western U. Teleg. Co. (1887) 84 
Ky 664, 2 SW 483; People ex rel. 
Hiegel v. New York Teleph. Co. 
(1922) 119 Misc 61, PUR1923A 
463, 195 NY Supp 332. 

As expressed by the New York su- 
preme court in the case of People ex 
rel. Hiegel v. New York Teleph. Co. 
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supra, wherein an application for 
peremptory mandamus to compel a 
telephone company to furnish tele. 
phone service, was denied by reason 
of the fact that the telephone was be. 
ing used for the receipt of gambling 
information, the court in that case, 
at p. 464 of PUR1923A, said: 

“The respondent (telephone com- 
pany), speaking generally, is under a 
duty as a public service corporation to 
furnish service to members of the 
public; but this duty is not absolute, 
and does not imply a right to its en- 
forcement by peremptory mandamus 
under all circumstances. . . . It 
is subject to reasonable limitation, es- 
pecially in the interest of public order 
and welfare. Qa 

This Commission concurs in the 
views expressed by Judge Wilson in 
the case of Nevans v. Southern Cali- 
fornia Teleph. Co. district court of 
the United States for the southern dis- 
trict of California No. 447702. (Not 
reported in the Federal Reporter.) 
Judge Wilson in that case said: 

“So far as the duty of a public serv- 
ice corporation to furnish service is 
concerned, it is not absolute. I think 
we all know that. It is subject to rea- 
sonable limitations generally, if neces- 
sary to public welfare and public oi- 
der, at least, and a public service cor- 
poration is not bound to furnish serv- 
ice to any one who has—who it has 
reason to believe will use the service 
for illegal purposes. To my mind 
there is no doubt about that.” 

Since 1860 Pennsylvania by statute 
has prohibited gambling. As ex- 
pressed by the supreme court of Penn- 
sylvania in the case of Brua’s Appeal 
(1867) 55 Pa 294, 298: 

“Anything which induces men to 
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risk their money or property without 
ay other hope of return than to get 

for nothing any given amount from 
nother, is gambling, and demoraliz- 
ing to the community, no matter by 
yhat name it may be called. It is the 
ame whether the promise be to pay 
on the color of a card, or the fleetness 
of a horse, and the same numerals in- 
dicate how much is lost and won in 
dither case, and the losing party has 
received just as much for the money 
parted with in the one case as the oth- 
ef, viz., nothing at all.” 

[2-5] The Pennsylvania legislature 
in 1939 enacted the “Penal Code” of 
1939 and provided for the offense of 
pool-selling and bookmaking. Sec- 
tion 607 of that act, 18 Purdon Stat- 
utes § 4607 provides: 

“Whoever engages in pool-selling, 
or book-making, or occupies any place 
with books, apparatus, or parapher- 
nalia for the purpose of recording or 
registering bets or wagers, or of sell- 
ing pools, or records or registers bets 
or wagers, or sells pools upon the re- 
sult of any political nomination, ap- 
pointment, or election, or being the 
owner or lessee or occupant of any 
premises, knowingly permits the same 
to be used or occupied for any of such 
purposes, or keeps, exhibits, or em- 
ploys therein any device or apparatus 
for the purpose of recording or regis- 
tering such bets or wagers, or the sell- 
ing of such pools, or becomes the cus- 
todian or depository for gain, hire, or 
reward of any money, property or 
thing of value staked, wagered, or 
pledged, or to be wagered or pledged, 

upon any such result, or receives, 
registers, records, forwards, or pur- 
ports or pretends to forward, to or for 
any race course, any money, thing, or 
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consideration of value, bet or wager 
or money, thing or consideration, of- 
fered for the purpose of being bet or 
wagered upon the speed or endurance 
of any man or beast, or occupies any 
place with books, papers, apparatus, or 
paraphernalia, for the purpose of re- 
ceiving or pretending to receive, or for 
recording or registering or for for- 
warding, or pretending or attempting 
to forward in any manner, any money, 
thing, or consideration of value, bet 
or wagered, or to be bet or wagered, 
for any other person, or receives or 
offers to receive any money, thing, or 
consideration of value, bet or to be 
bet at any race track, or assists or 
abets in any manner in any of the acts 
forbidden by this section, is guilty of 
a misdemeanor, and upon conviction 
thereof, shall be sentenced to pay a 
fine of not more than $500, or under- 
go imprisonment of not more than one 
year, or both. 1939, June 24, PL 
872, § 607.” 

By this provision of the Penal Code 
anyone who assists or abets in any 
manner the promotion of gambling on 
horse races, violates the laws of this 
commonwealth. The Commission is 
the instrumentality created by the leg- 
islature, to act as its agent in seeing 
to it that the public is furnished with 
adequate service at reasonable rates. 
In performing that duty the Commis- 
sion should determine whether or not 
providing telephone service to com- 
plainant is consistent with the laws of 
this commonwealth. To act other- 
wise would defeat the legislative in- 
tent as expressed in the Penal Code of 
1939. 

Complainant’s right to telephone 
service is not an inherent right. His 
right to receive service is dependent 
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upon the fact of whether or not the 
use he desires to make of the service 
is consistent with the laws of this com- 
monwealth. 

The question, then, is, can the re- 
spondent company avail itself of the 
fact that the complainant proposes to 
use the telephone facilities of the re- 
spondent company in conducting the 
business of publishing and distribut- 
ing “scratch sheets,” as a justifiable 
reason for refusing service to com- 
plainant. 

The record in this complaint. leaves 
little doubt that the publication and 
distribution of “scratch sheets” is defi- 
nitely identified with “book making” 
as outlawed by the “Penal Code” of 
this commonwealth. That “scratch 
sheets” are used by bookmakers in 
connection with the registering and 
recording of bets on horse races is 
Thus, the tele- 


clearly established. 
phone facilities of the respondent com- 
pany when furnished to complainant 
would aid, abet, and provide the 


means whereby book-makers and 
gamblers may be furnished informa- 
tion useful before making bets, and 
necessary before paying off winners. 
In New Jersey, one George L. 
Goodman, owner of Goodman’s 
scratch sheet, sought an injunction 
against the New Jersey Bell Tele- 
phone Company to compel that com- 
pany to continue furnishing telephone 
service to him. The New Jersey Bell 
Telephone Company notified Good- 
man, as the publisher of the “scratch 
sheet,”’ that his 22 leased lines would 
be discontinued because his business 
was the dissemination of racing news 
through a “scratch sheet” supplement- 
ed by information given on request 
by telephone. Vice Chancellor W. F. 
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Sooy, on February 20, 1940 (opinion 
not reported in the reporter system) 
refused to restrain the company from 
cutting off wire service and made the 
following order dismissing the injune. 
tion: 

“This matter coming on to be heard 
upon the return of an order to show 
cause made herein on February 10, 
1940, and the court having read and 
considered the bill of complaint and 
the affidavits submitted by the respec. 
tive parties and the arguments of 
counsel, and being of the opinion that 
the defendant has reasonable cause to 
believe that some of its telephone fa- 
cilities now furnished to the complain- 
ant are being or may be used in fur- 
therance of an illegal purpose, 

“It is, on this 20th day of February 
1940, ordered, that the said order to 
show cause be and the same is hereby 
discharged and the preliminary in- 
junction and restraint therein referred 
to be and the same is hereby denied.” 

The vice chancellor in the course of 
that order said, in part: 

“T have had some experience in this 
world myself, and I can’t close my 
eyes to the existence of twenty-three 
private wires. It is quite evi- 
dent that the twenty-three phone ex- 
tensions were used in the furtherance 
of book-making practices.” 

Another recent case decided in Ohio 
by the United States district court 
for the northern district of Ohio, is 
the case of Hamilton v. Western U. 
Teleg. Co. No. 20221, decided May 9, 
1940 (not yet reported). In that case 
the court dissolved the preliminary in- 
junction and said: 

“If there is justification for the de- 
fendant’s belief that the information 
transmitted to the plaintiff over its 
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wires is being used for an illegal pur- 
pose, a court of equity will not re- 
strain the defendant from discontinu- 
ing such service. The tariffs pub- 
lished by the defendant contain a pro- 
vision preventing lessees of its wires 
from using its service to violate, di- 
rectly or indirectly, any Federal or 
state law. Even without such pro- 
vision in the tariffs, the defendant 
would not only be authorized, it 
would be obligated, to discontinue 
service which contributed to and fa- 
cilitated the operation of a business 
or enterprise in violation of law. 
Any person or company that knowing- 
ly assists in a scheme to violate the 
law is subject to prosecution. A court 
of equity will not restrain the discon- 
tinuance of service by a utility if the 
character of the use of the service is 
such as to justify an honest doubt as 
to its legality. The service which a 


person has the right to demand of a 
public utility is service lawful in char- 
acter.” 


There is no question that if the 
telephone facilities are furnished by 
the respondent to the complainant, 
they will be used, or may be used by 
book-makers in the furtherance of an 
illegal purpose. To get an intelligent 
idea as to whether or not the two tele- 
phones which complainant proposes 
to install at 311 Ludlow building, 
Philadelphia, and additional _ tele- 
phones as the business develops, may 
be used in the furtherance of an il- 
legal purpose, one must not isolate 
the parts that make up the whole of 
the operation. The race track, the 
horse races, the publication and dis- 
tribution of a “scratch sheet,” the 
telephone used for obtaining informa- 
tion before making bets and before 


paying off winners, the bookie that 
buys the “scratch sheet’ and uses it 
in carrying on his gambling business, 
and the betting that results from the 
publication and distribution and tele- 
phone information received from the 
complainant, must be looked at col- 
lectively as a plan and scheme as a 
whole, aiding and abetting the fur- 
therance of gambling on horse races 
in this commonwealth. 

Complainant makes much of the 
fact that the information which com- 
plainant receives and proposes to 
transmit over the facilities of the re- 
spondent company goes also to news- 
papers and is published by them. The 
fact that such information may be 
published in newspapers of general 
circulation is no justification for pro- 
viding telephone service to complain- 
ant. Nor does the fact that others, 
engaged in the same business as com- 
plainant proposes to engage in, are 
presently receiving service from the 
respondent company, entitle complain- 
ant to service. If such others are us- 
ing the service of respondent company 
in conducting a business in further- 
ance of an illegal purpose, the respond- 
ent company is not only authorized, 
but is obligated, to discontinue that 
service which contributes to, and fa- 
cilitates the operation of a busines or 
enterprise in violation of the law. 


The Bell Telephone Company of 
Pennsylvania, respondent, must face 
the realities of this situation. The 
publication and _ distribution of 
“scratch sheets” and the telephone in- 
formation furnished to buyers of 
“scratch sheets,” by the publisher and 
distributor is definitely and conclu- 
sively aligned with horse-race gam- 
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bling in this commonwealth. The re- in connection with the operation of 
spondent company was justified in complainant’s business, and the Com. 
concluding that from the nature of mission will not direct the respondent 
complainant’s business the telephone company to provide such telephone 
facilities would be used, or might be service; therefore, 

used in the furtherance of horse-race Now, to wit, July 8, 1940, it is or- 
betting which is contrary to law. By dered: That the complaint filed by 
reason and by law, respondent com- Abraham Plotnick against the Bell 
pany was justified in its refusal to fur- Telephone Company of Pennsylvania 
nish the complainant telephone service be and is hereby dismissed. 








NEW YORK DEPARTMENT OF PUBLIC SERVICE, STATE DIVISION, 
PUBLIC SERVICE COMMISSION 


Re Republic Light, Heat & Power 
Company, Incorporated et al. 


[Case No. 9637.] 


Intercorporate relations, § 18 — Payments to affiliate — Gas — Resale purposes, 


1. The price to be paid for gas for resale by an affiliate may not exceed a 
just and reasonable charge, p. 105. 


Intercorporate relations, § 8 — Powers of Commission — Purchase price of gas. 
2. The Commission may say to a utility purchaser that it shall not pay 
more than a reasonable price for the gas which it purchases even if the 
Commission may not say to a nonutility seller that it shall charge a cer- 
tain price for its gas, p. 105. 


Intercorporate relations, § 18 — Gas purchases — Reasonableness of rate — 
Burden of proof — Payments to affiliate. 
3. The burden of proof as to the reasonableness of the price which a gas 
company is to pay to its affiliate for gas for resale rests upon the pur- 
chaser, p. 106. 


Intercorporate relations, § 18 — Payments to affiliate — Gas — Resale purposes. 
4. The contract price for gas purchased by a gas company from its affiliate 
for resale should not exceed what the cost would be had the purchaser 
developed the gas well enterprise for its own purposes, when the difference 
between the affiliates is only one of corporate entity, p. 106. 


Valuation, § 202 — Nonproductive leases — Losses of affiliate. 
5. The cost of all leases except those actually productive should be elim- 
inated from book cost in determining a proper charge for gas purchased 
from an affiliated company, when the producing company started with 
the expectation of finding enormous quantities of gas which it could sell 
generally and, after failure of the original enterprise, obtained only a rela- 
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tively small quantity of gas, which it sells to its affiliate; losses of a pro- 
ducer which should have been written off are not to be shifted to an af- 
filiate by claiming a return thereon, p. 107. 


Valuation, § 410 — Evidence — Engineering fee — Opinion as to reasonableness. 


6. The personal opinion of a witness as to the reasonableness of an en- 
gineering fee, unsupported by definite details, is not proof that it is a fair 
and reasonable charge, p. 109. 


Valuation, § 143 — Organization costs — Retention after merger. 
7. Organization costs of a corporation merged into another corporation 
should not be retained on the books, since organization is associated only 
with the surviving corporate entity, and, if a former corporate entity is 
no longer a part of it, the organization cost thereof also disappears, p. 
21. 


Depreciation, § 26 — Annual expense — Relation to accrued method. 
8. The basis for the annual charge for depreciation used in computing 
the cost of gas is the same as the basis used in computing accrued deprecia- 
tion on plant in service, p. 114. 


Depreciation, § 13 — Annual expense — Basis — Construction work in progress. 


9. Annual depreciation on the portion of construction work in progress, 
included in property, should be included as an expense, p. 114. 


Expenses, § 137 — Natural gas —, Unoperated leases. 
10. The cost of unoperated leases surrendered is necessarily included as a 
current expense in determining the cost of gas when no reserve has been 
set up for the amortization of plant held for future use, p. 114. 


Intercorporate relations, § 18 — Gas supply contracts — Reasonableness of price 
— Prices paid to others. 
11. Prices paid by a gas utility to another corporation and to independent 
producers are standards of reasonableness by which the price paid to an 
affiliated company under a contract may be measured, besides considering 
the cost of the gas, p. 114. 

Intercorporate relations, § 18 — Contracts with affiliates — Purchase of gas. 
12. A contract of a public utility company for the purchase of gas from 
an affiliate should be revised when it provides that the sale of gas is to 
take place at the mouth of the well in another state and that the produc- 
ing company is to transport and deliver from its wells to the purchasing 
company, and through its own lines, what is supposed to be the purchasing 
company’s gas, but which is not paid for until it is metered into the lat- 
ter’s distribution system, without any mention of line losses or who bears 
them and without any mention of who bears the cost of storage, p. 116. 


Intercorporate relations, § 18 — Contracts for gas — Sale to affiliate. 


13. A contract providing for the sale of gas by a corporation to its affiliate 
for resale should be disapproved as not in the public interest where it is 
indefinite and ambiguous and where the price charged has not been shown 
by the purchaser to be reasonable, p. 118. 


[June 13, 1940.] 
| ec higmapeihig on motion of Commission as to a contract filed 
by a gas company providing for purchase of natural gas 
from affiliate; contract disapproved. 
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APPEARANCES: Henry W. Kil- 
leen, Buffalo, Counsel, John Howell, 
Buffalo, Attorney, and James P. Far- 
rell, New York city, Attorney, repre- 
senting respondent companies Repub- 
lic Light, Heat and Power Co. Inc., 
and Penn York Natural Gas Compa- 
ny; J. Herbert Gilroy, Assistant Coun- 
sel, and Martin V. Callagy, Principal 
Attorney, representing the Public 
Service Commission; C. S. Steinmetz, 
Secretary, Chamber of Commerce, 
Dunkirk. 


Burritt, Commissioner: This 
proceeding relates to a contract for the 
sale of gas from one affiliate to an- 
other,—that is, between a gas produc- 
ing company, Penn York Natural Gas 
Corporation (hereinafter called “Penn 
York”), and a distributing company, 
Republic Light, Heat & Power Com- 
pany (hereinafter called “Republic” ), 
both of which are subsidiaries of Cities 
Service Company. Obviously, there- 
fore, the contract was not made at 
arm’s length. Under these circum- 
stances the question of the reasonable- 
ness of the contract price and other 
provisions constitutes the primary 
purpose of this investigation. In the 
course of the investigation certain col- 
lateral questions have assumed con- 
siderable importance and have also 
been examined, notably the use and 
usefulness of portions of the large 
leaseholds and the storage of gas in 
Republic wells and fields together with 
the interpretation of certain provi- 
sions of the contract. 

In all, eight hearings were held be- 
tween September 29, 1938, and Feb- 
ruary 28, 1940, 908 pages of testi- 
mony taken, and 44 exhibits received 
in evidence. Owing to developments in 
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the gas producing fields from which 
Penn York draws its supply of natural 
gas, including exhaustion of gas in 
certain areas and the opening of new 
producing fields, the situation has 
changed from time to time, and it has 
been necessary to bring earlier testi- 
mony down to date. A brief filed on 
behalf of the respondents was received 
March 18, 1940. 


History of Penn York Natural 
Gas Corporation 


The Oriskany Gas Field 


About 1930 a field of deep well gas 
in Oriskany sands was discovered in 
an area commonly known as the 
Wayne-Dundee, located in Yates and 
Schuyler counties, north of Corning, 
N. Y. Shortly thereafter, a large pro- 
ducing well was brought in, in the Tio- 
ga field, located along the New York- 
Pennsylvania state line, generally 
south of Wellsville. This well was 
similar to the large natural gas pools 
in the West and had an open flow 
much greater than anything previous- 
ly known in this part of the country. 
These discoveries of natural gas 
caused a great deal of “excitement.” 
This excitement extended to the Cities 
Service Company which became 
“greatly interested in the possibility 
of producing and marketing natural 
gas in the East,” and which decided 
to invest in this area. 

Cities Service system thereafter de- 
veloped an extensive and somewhat 
grandiose scheme for leasing natural 
gas acreage in the general natural gas 
territory and seeking large markets in 
the northeast for the gas which it 
hoped to obtain therefrom. This plan 
involved first, the extensive leasing of 
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,reage thought to be desirable in the 
jorth-central Pennsylvania and south- 
wntral New York areas, and second, 
,study to determine where it would be 
nost feasible to attempt to market the 
emendous volume of gas which it 
yas expected would be produced from 
this leased area. 

A geological staff was assembled 
nd leases overlying Oriskany sand 
yere rapidly acquired. These were 
wiginally acquired in the name of the 
werating subsidiaries of the Cities 
Srvice system or individual officials 
thereof. The company claims that 


its representatives ran into unexpect- 
lly fierce competition for these leases. 


Early Activities of Penn York 
Corporation 


On February 17, 1931, the Penn 
York Natural Gas Corporation was 
incorporated as a business corporation 
in New York state and took over the 
lases which had been acquired and 
which at that time totaled 240,000 
ares in Pennsylvania and 174,000 
ares in New York state. These 
kases were transferred to Penn York 
through Henry L. Doherty & Com- 
pany, fiscal agent for the Cities Serv- 
ice Company at claimed original cost. 


The second step in this plan was a 
market survey. This covered the gen- 
tral area extending from Philadelphia 
and Harrisburg, middle Pennsylvania 
on the south, almost the entire states 
of New York and New Jersey, and 
the western and southern portions of 
Vermont and all of Connecticut, west- 
etn Massachusetts, and Rhode Island. 
It was stated, however, that the major 
portion of the survey work was done 
in the Mohawk valley in New York, 
and in the vicinity of Buffalo, in Jer- 
[7] 
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sey, in the vicinity of New York city, 
and in the eastern part of Pennsyl- 
vania. 

Penn York after its organization 
continued the purchase of leases in 
fields known or believed to be under- 
laid by Oriskany sand. Expectations 
from the Wayne-Dundee and Tioga 
discoveries were not realized and were 
disappointing with respect to the ex- 
tent of the proven structures, as much 
of the rock in this Oriskany area was 
found to be nonporous and incapable 
of producing gas. In 1931 and 1932 
Penn York drilled three wells which 
proved to be dry holes. In June, 1934, 
gas was discovered in the Harrison 
field in Pennsylvania. The company 
had leases in this field from which gas 
could have been obtained but it had no 
“market” for such gas. The other 
companies operating in Harrison field 
were not interested in purchasing it, 
presumably because they could obtain 
the same gas from their own wells in 
the same field. In 1935 Penn York 
drilled one well in Potter county, 
Pennsylvania, which was a good pro- 
ducer. It was sold to Godfrey L. 
Cabot, Inc. 


Beginning of Operations 

Not until two years after the Har- 
rison field was opened did Penn York 
“develop a market” for its gas. 
Throughout this 2-year period during 
which Penn York was letting gas slip 
from its grasp because it had no means 
of disposing of it, Republic was short 
of gas and was purchasing from 
Iroquois at 524 cents per thousand 
cubic feet. In July, 1936, Penn York 
began the construction of a pipe line 
northward from the Pennsylvania line 
into New York state to connect with 
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the lines of the Republic Company. 
While this pipe line was under con- 
struction (in September, 1936), two 
wells were brought in, and in Novem- 
ber, 1936, gas began to flow through 
the line to Republic Company. 

About the time construction of the 
pipe line began the corporation was 
transferred from New York to Penn- 
sylvania through the creation in July, 
1936, of the Penn York Natural Gas 
Corporation under the business cor- 
‘ poration law of Pennsylvania and the 
consolidation of the New York and 
Pennsylvania corporations. The orig- 
inal New York corporation had pro- 
duced no gas. During this period the 
company, according to the testimony 
of its witness Reeves was “in the proc- 
ess of developing this acreage, testing, 
geologizing, and looking for markets 
where we might sell gas which we 


hoped to find.” 


Previous Cases before the 
Commission 


Although the company had secured 
the necessary local consents for the 
construction of this pipe line, it had 
not obtained the authority of this 
Commission. When the Commission 
learned of the construction through 
newspaper accounts, it instituted an 
investigation (Case No. 8961) to 
determine the facts and its jurisdic- 
tion over the company. After a hear- 
ing the Commission decided on De- 
cember 8, 1936, that it had juris- 
diction. Thereupon the company filed 
‘an application nunc pro tunc for per- 
mission to construct a pipe line and to 
exercise the rights and privileges 
granted by the local authorities (Case 
No. 9036), 18 PUR(NS) 339. In this 
second proceeding the Commission 
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found that the Penn York, as a Penn. 
sylvania business corporation, did not 
have the legal capacity to hold or ex. 
ercise such local consents, and that it 
could not therefore grant its approval 
to their use (opinion of February 25, 
1937). <A rehearing was denied on 
April 23, 1937. 


From this determination the com- 
pany took an appeal to the special term 
of the supreme court in Albany coun- 
ty, 164 Misc 569, 22 PUR(NS) 379, 
299 NY Supp 1004. Soon after, 
Justice Bergan handed down a deci- 
sion holding that Penn York was a 
gas corporation within the meaning 
of the Public Service Law, although 
not under the Transportation Corpo- 
rations Law; that it could obtain con- 
sents of local authorities; and that to 
the extent it engaged in business as a 
gas corporation it could apply to the 
Commission for permission to con- 
struct a gas plant and for the approval 
of franchises previously granted to it 
by the proper authorities. Thereafter 
the Commission reviewed the compa- 
ny’s application and on January 25, 
1938, determined that the construction 
of the pipe line was in the public in- 
terest and approved the company’s 
application. 

During practically all of this period 
of consideration and litigation of the 
company’s status, the pipe line was in 
service and gas was being supplied to 
the Republic Company. 


Description of the Property 
The Pipe Line 


The company’s pipe line consists of 
about 60 miles of 10-inch welded steel 
pipe extending from the Harrison field 
in Pennsylvania to the village of 
Arcade in Wyoming county, New 
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York. About 5 miles of this 10-inch 
line is in Pennsylvania and 55 miles 
in New York. At Arcade the line 
branches into two 8-inch lines. One 
of these, about 35 miles in length, ex- 
tends westerly to Sheridan, in Chau- 
tauqua county, where it connects with 
Republic’s system in the South Shore 
district. The other branch, about 30 
miles in length, extends to Alden, in 
Erie county, where it connects with 
the lines to Batavia and vicinity. 


Source of Supply 


Regarding the Oriskany field, Mr. 
John R. Reeves, vice president, gen- 
eral manager, and Geologist of the 
Penn York Company, who stated: “I 
am thoroughly and intimately familiar 
with nearly every geologic prospect 
existing in this restricted area,” testi- 
fied that the Oriskany area is an in- 
definite term applying to an area de- 
scribed as covering some twenty-six 
counties in southern New York and 
northern Pennsylvania. Originally 
the field was thought to extend east 
and west along the New York-Penn- 
sylvania line for 150 miles with 
Elmira, N. Y., near the center, and 
approximately 50 miles on either side 
of the state line. Subsequently, fur- 
ther exploration and tests resulted in 
the limitation of the producing area 
to five counties, namely, Allegany, 
Steuben, Chemung, Schuyler, and 
Tompkins, in New York state, and 
two counties, namely Potter and 
Tioga, in Pennsylvania. As of Au- 
gust, 1939, all of the Oriskany pools 
or fields have been found in these 
counties, which apparently contain all 
the favorable future prospects for gas. 


In this area several companies be- 
sides the Penn York are producing 


and selling gas. Among these are 
the New York State Natural Gas Cor- 
poration, the North Penn Gas Com- 
pany and its various subsidiaries (in- 
cluding John Cunningham Gas Com- 
pany), Godfrey L. Cabot, Inc., and 
subsidiaries, Sylvania Corporation, 
Empire Gas and Fuel Company, Bel- 
mont Quadrangle Drilling Corpora- 
tion, North Branch Development 
Company, and various independent 
operators. The gas found in these 
areas is usually in closures or anti- 
clines, which generally run northeast 
and southwest. The principal gas 
fields which have been discovered and 
developed in this general area during 
the last ten years and in which the 
Penn York Company has leased acre- 
age, are shown in Table A compiled 
from Exhibit 19-a, which follows. 
This table does not include the Wayne- 
Dundee field which was practically ex- 
hausted except for some local produc- 
tion; the state line field also practical- 
ly exhausted, nor does it purport to in- 
clude the smaller pools. 

The Tioga field is located in Tioga 
county, Pa. Penn York had leases 
in this field but sold them to other op- 
erating companies on a royalty basis, 
since it was not in position to utilize 
the gas itself. 

The Hebron field is located in Pot- 
ter county, Pa. Penn York had leases 
here also, and it drilled one well which 
was sold to Cabot. All this acreage in 
this field is now leased to others. 

The Ellisburg field is also located in 
Allegany, Genesee, and Bingham 
townships in Potter county, Pa. The 
Penn York Company has drilled one 
well in this field which it has sold to 
Cabot. 


The Harrison field, one of the more 
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(TABLE A) 


Principal Gas Fields in Oriskany Area, in Which Penn York Has Owned, or at 
Present Owns, Production Proved or Semi-proved Acreage 


(From Exhibits 


Original 


Date 
Discovered 


Sept. 1930 


Name 
of Pool 


Ellisburg 
Harrison 
Sabinsville 
Woodhull 
Beech Hill 


Totals 
* Estimated. 


recent developments, is located in 
Harrison township, Potter county, 
Pa. Penn York has four wells in the 


field and it is from these that its pres- 
ent supply is now principally obtained. 
However, this field is also near deple- 
tion. 

Sabinsville pool is located in Clymer 
township, Tioga county, Pa. 


Penn 
York holds two tracts in this area. 

In the Woodhull field, located in 
Woodhull township, Steuben county, 
N. Y., Penn York had one productive 
tract, which has been sold to another 
company. 

The Beech hill field is in Willing 
township in Allegany county, New 
York. Penn York has wells and a line 
to this field. 

All of the above areas (except 
Tioga), which include only those 
fields or pools in which Penn York 
owns or has owned gas leases, are 
shown on a map which is Exhibit 42. 

Penn York has no leases in the state 
line field, which is located in Allegany 
county, New York, and in Potter 
county, Pa. 

Penn York was not able to take gas 
from any of the above fields except the 
Harrison and Beech hill fields, with- 
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Pressure 
(Pounds) 


Nos. 19 and 19-A) 

Remaining 
Reserves 
12/31/39 
(Billions 

cu. ft.) 


Total 
Production 
(Billions 

cu. ft.) 
34.80 
42.36 
68.07 
28.50 
30.08 


Average 
Rock 
Pressure 
Dec. 1939* 


Rock 


2,150 
2,135 
2,135 
2,125 
1,955 


100 


out the construction of additional pipe 
lines. The nearest field to Harrison is 
Ellisburg, which is 6 miles; and the 
next nearest is Hebron, which is 
eighteen miles. Its leases and wells 
in other fields on retained acreage was 
therefore transferred or sold to oth- 
ers. 

When the pipe line was placed in 
service the company had two produc- 
ing wells in the Harrison field. A 
third was brought in in December, 
1936, but this had an open flow of 
only 600 thousand cubic feet, and 
ceased operation in October, 1938. 
Prior to this, in September, 1937, a 
fourth well was brought in and in 
February, 1939, the fifth and last well 
in Harrison field came into produc- 
tion. By December 31, 1939, the rock 
pressure in Harrison field had de- 
clined to 250 pounds and the field was 
rapidly approaching depletion. 

In order to supplement the rapidly 
dwindling supply from the Harrison 
field, the company completed a well in 
June, 1939, in the Bingham extension 
of the Ellisburg field. This well was 
6 miles distant from the nearest Penn 
York line but arrangements were made 
to connect it with an adjacent Cabot 
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line and to withdraw an equivalent 
amount of gas from the Cabot line at 
a point where it crosses the Penn York 
line. Mr. Reeves estimated that by 
December, 1939, this well would be 
producing only 20,000,000 feet a 
month and by June, 1940, only 11,- 
000,000 feet a month. Also in June, 
1939, a producing well was completed 
in the Beech hill field in Willing town- 
ship, Allegany county, New York. 
This well was about 4 miles distant 
from the nearest Penn York line and 
a 6-inch connecting line was built. 
The production of this well is esti- 
mated at 100,000,000 feet for Decem- 
ber, 1939, and 45,000,000 feet by 
June, 1940. At December 31, 1939, 
the rock pressure in this field was 600 
pounds and remaining reserves were 
slightly less than 3 billion cubic feet. 


During 1939, the company contin- 
ued its exploration for gas in areas 
where it had large leased acreage, stat- 
ing that it avoided as far as possible 
areas where other companies had large 
acreages. These companies were also 
drilling wells in an endeavor to find 
more gas. In all, about 37 such ex- 
ploratory wells were drilled by all 
companies during 1939. Only 5 of 
these turned out to be producing wells. 
From only one of these—in the Beech 
hill area—did Penn York secure addi- 
tional gas. Of these 37 wells, 17—all 
dry—offset, i. e., were drilled within 
1,000 feet of Penn York acreage. 

A well which Penn York drilled in 
Andover township, Allegany county, 
at first gave good promise of produc- 
tion, but after putting a few million 
cubic feet into the line, was flooded 
out by salt water. The total addition- 
al reserves made available to all com- 
panies in the Oriskany area by these 
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operations during 1939 was only 
about two and one-half billion cubic 
feet. 

The company is now drilling two 
“wildcat” wells, the witness testified, 
and proposes to keep on drilling and 
encouraging others to do so until some 
new gas is found. It is expected that 
six to eight new wells—including off- 
set wells drilled by others, will be 
drilled during 1940. 

According to the company’s wit- 
ness Reeves, in February, 1940, Penn 
York obtained approximately the fol- 
lowing quantities of gas from its three 
operated fields: Beech hill, 34,000,- 
000 cubic feet; Harrison, 30,000,000 
cubic feet; and Ellisburg, 10,000,000 
cubic feet; a total of about 74,000,000 
cubic feet. As the company sold about 
200,000,000 cubic feet of gas in the 
same month, the balance (except for 
5,000,000 cubic feet purchased) had 
to be made up from storage. This 
February production represented a de- 
cline from 180,574,000 cubic feet in 
December, 1939, and 158,000,000 
cubic feet in January, 1940. 

If more gas is not found by Septem- 
ber, Penn York will not be able, ac- 
cording to witness Reeves, to assure 
Republic of a winter’s supply for 
1940-41, and other arrangements will 
have to be made. 


Contract with Republic 
Principal Provisions 

The first gas was sent through the 
pipe line on November 13th, and the 
first contract for its sale to the Re- 
public Company was entered into on 
November 17, 1936, but the actual 
supplying of gas to the Republic did 
not begin until the middle of Decem- 
ber and then in one district only. Sup- 
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ply began in the other district about a 
month later. 

The original contract with Republic 
provided for the sale of gas by Penn 
York to Republic at the mouth of the 
well or place of production in the state 
of Pennsylvania, for the transporta- 
tion of this gas by Penn York and for 
delivery to Republic through meters 
located at or near Forestville, town of 
Sheridan, Chautauqua county, and in 
the town of Alden, Erie county, at or 
near the town line of Newstead. The 
price to be paid by Republic was 42 
cents per thousand cubic feet of gas 
so delivered except for gas sold by 
Republic to “special” customers using 
large volumes of gas. For gas sold to 
such customers, Republic was to pay 
Penn York the following rate: 


Per M cu. ft. 
First 500 M cu. ft. 


Next-4590° "°* * 
Next 10,000 “ “ “ 
Over 15,000 “ “ “ 

On March 24, 1937, the contract 
was modified by a supplementary 
agreement providing that for gas sold 
to glass plants and public and private 
institutions, Republic should pay Penn 
York 2 cents per thousand cubic feet 
less than the price charged such glass 
plants and institutions by Republic. On 
July 23, 1938, the present contract 
which is the subject matter of this in- 
vestigation, was entered into. This is 
the same as the original contract ex- 
cept with respect to the basis for bill- 
ing for gas sold to “special” custom- 
ers under the above block rates. Un- 
der the original contract, Republic 
paid on the basis of the block lengths 
specified as applied to the gas sold 
to each individual special customer. 
Under the new contract Republic pays 
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for the total quantity of gas sold on 
the basis of these block lengths. This, 
of course, materially increases the 
amount of gas paid for at less than 42 
cents per thousand cubic feet. The 
later contract also modifies the 2 cents 
differential provision of the original 
contract by making it applicable to any 
gas sold by Republic for industrial 
purposes under “dump” rates. The 
applicability to public institutions js 
continued but private institutions and 
glass plants are not mentioned in the 
new contract. 

The amount of gas billed by Penn 
York to the Republic Company under 
these contracts during the past few 
years, and the average price paid there- 
for, is shown in Exhibit 40, as fol- 
lows: 

TABLE B 


Average 
Price 
41.13¢ 
38.03 
33.50 


M cu. ft. 
1,014,592 
1,370,152 
1,921,306 


Amount 


$417,258.58 
1938 521,077.84 
1939 643,627.97 

The amounts shown in Table B do 
not include 1,756,000 thousand cubic 
feet of gas—the net amount stored in 
Republic wells at December 31, 1939, 
which the company claims has not yet 
been “delivered” to Republic. 

The exact provisions of the contract 
which cover the sale, metering, and 
delivery of gas, are quoted below, as 
they have a direct bearing on the claims 
of the respondents in relation to stored 
gas and the earnings of the Penn York 
Company. 

“1, The corporation agrees to sell, 
at the mouth of the well or place of 
production, in the state of Pennsyl- 
vania, and to transfer from Pennsyl- 
vania and to deliver to the utility in 
New York, as hereafter provided, nat- 
ural gas. - 


Year 
1937 
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“2. The corporation agrees to de- 
liver to the utility its requirements of 
merchantable natural gas. Such de- 
livery to the utility shall be through 
meters at present located at or near 

and through such other meter 
or meters set on such other locations 
along the corporation’s line as the util- 
ity may from time to time select.” 

“4. The corporation shall render to 
the utility on or before the 10th day 
of each month bills for all gas deliv- 
ered by the corporation to the utility 
during the preceding month. z 


Storage of Gas 


Although the original contract made 
November 17, 1936, is devoid of all 
reference to the storage of gas, and 
although storage was begun in Janu- 
ary, 1937, prior to the signing of the 
last contract (July 23, 1938), and no 
formal agreement has subsequently 
been entered into therefor, the desira- 
bility of storing gas early became ap- 
parent. As noted the contract pro- 
vides that gas is to be sold to Republic 
at the mouth of the well in Pennsyl- 
vania, in accordance with company’s 
charter which limits it to the sale of 
gas on this basis; but it is to be deliv- 
ered through meters located in Repub- 
lic territory and gas is to be paid for 
as and when so delivered. 

During the first year or two of oper- 
ation under the contract the Penn York 
wells in the Harrison field produced 
gas in excess of the Republic’s needs. 
Several other companies were operat- 
ing in the field so that any gas which 
Penn York could but did not produce 
would be likely to be lost to it and 
produced by others. In view of this 
situation Republic and Penn York de- 
cided to experiment with storing this 
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surplus gas in wells in depleted shal- 
low gas fields of Republic. Witnesses 
testified that such storage is mutually 
advantageous to both companies since 
it permits Penn York to obtain a great- 
er total recovery from the Harrison 
field and consequently to make great- 
er total return on its first investment 
in this field and in the pipe line, and 
since it assures an emergency supply 
to Republic in the event of a failure of 
the pipe line and also for a longer pe- 
riod of time. Two fields were select- 
ed; one near the Sheridan terminal of 
the pipe line, known as the Sheridan 
project, and the other near the Alden 
terminal of the pipe line, known as the 
Alden project. 

Before storage could begin it was 
stated that certain preliminary ar- 
rangements had to be made; it was nec- 
essary for Republic to acquire all of 
the leases in the fields selected, since if 
this were not done, any other company 
holding a lease in the field would be 
able to withdraw the stored gas; ac- 
cording to witness Eastman, it was 
also necessary to modify the existing 
leases to permit use for storage; in ad- 
dition, some work had to be done in 
connection with preparing wells to re- 
ceive gas, plugging other wells and ar- 
ranging piping and connections. All 
of these costs were paid by Republic. 
Penn York, on the other hand, sup- 
plied the gas to be stored, paying the 
royalties thereon. 

The officers who signed the contract 
on behalf of each of the two compa- 
nies were examined with respect to 
their understanding of its provisions. 
Counsel for the company objected that 
this involved legal questions as to the 
interpretations of the contract but they 
were permitted to answer as to what 


35 PUR(NS) 





NEW YORK DEPARTMENT OF PUBLIC SERVICE 


they understood it to mean. They 
were not sure whether or not the gas 
passed through the specified meters 
en route to storage and again whether 
it passed through these meters coming 
from storage into the Republic’s dis- 
tribution system. Only Mr. Reeves 
seemed positive with respect to these 
matters. He stated that the gas en 
route to storage did not go through 
the meters specified in the contract 
through which it was to be “delivered” 
to Republic. He admitted, however, 
that gas coming from storage might 
actually be metered into the Republic 
system through other than the speci- 
fied meters. 


It is interesting to note that the com- 
pany’s engineering witness, Mr. 


Reeves, vice president of and signer 
of the contract for Penn York, when 
first asked who owned the gas in stor- 


age replied that he presumed that 
Penn York did. He later admitted, 
under examination of counsel, that he 
had no knowledge as to the actual own- 
ership, that this was a legal question 
and that he was not professing to ex- 
press an opinion with respect to it. 
Still later he testified that at the time 
he signed the contract between Penn 
York and Republic, as an officer of 
the former, he understood that the 
ownership of the gas passed to Repub- 
lic at the mouth of the Penn York 
wells. The other engineering witness, 
Mr. Eastman, likewise thought the 
stored gas belonged to Penn York un- 
til counsel refreshed his memory. 
Although the ownership of gas in 
storage is an important question, it 
does not affect the ultimate total cost 
of the gas measured into Republic’s 
distribution system. 
35 PUR(NS) 


Relation of Certain Contract Prov. 
sions to the Conservation of Gas 


The contract makes provision for a 
lower price for gas sold for industrial 
purposes than the regular price which 
applies to gas sold for general purpos. 
es. It also contains a dump clause un- 
der which Republic may purchase gas 
for dump purposes for 2 cents less 
than its selling price. Exhibit 11 isa 
list of customers and billings to them. 

From a conservation standpoint it 
is inexcusable to waste potentially val- 
uable natural gas by using it for pur- 
poses for which a lower grade fuel is 
equally satisfactory. The Commis- 
sion has been reluctant to allow rate 
schedules which permit the sale of nat- 
ural gas for industrial purposes at 
very low rates, or for boiler fuel or 
other low-grade uses at whatever price 
it will bring, although it has some- 
times been led to do so by circumstan- 
ces beyond its control. Gas is pro- 
duced under the law of capture so that 
in a competitive field it belongs to the 
producer who first gets it out of the 
ground. Because of this, every pro- 
ducer in a competitive field, unless op- 
erating under proration agreements, 
seeks to withdraw gas as fast as pos- 
sible before a competing producer gets 
it. If all producers could have been 
required to dispose of their gas for 
purposes which would have conserved 
the gas so as to serve the needs of the 
largest number of consumers, this 
would no doubt have been done. Un- 
fortunately the Commission has no 
control over the sale of much of this 
natural gas by producers who produce 
and sell it outside the state. 

As already pointed out the contract 
between Penn York and Republic was 
defective in that it failed to mention 
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this important part of the arrange- 
ment between the two companies—un- 
der which gas produced by Penn York 
in excess of the current requirements 
of Republic, was placed in storage in 
depleted Republic wells for use later 
when production may not come up to 
current requirements. This failure to 
mention the storage arrangements in 
the written contract seems to have 
lead to a misunderstanding on the part 
of the operating officials of both com- 
panies as to the ownership of the gas 
in storage and to improper accounting 
for it. 

The failure to cover the storage ar- 
rangements in the contract had another 
important effect. It concealed from 
the Commission the fact that gas pro- 
duced in excess of Republic’s current 
needs was to be placed in storage, 
which fact, if revealed, would have 
removed the only basis on which the 
industrial and dump provisions could 
have been sustained for it is obvious 
that if excess gas could be stored there 
was no necessity for dumping it. If 
storage had been mentioned the dump 
provisions of the contract might have 
been held repugnant to the public in- 
terest on their face and the contract 
would have been subject to immediate 
rejection by the Commission for this 
cause alone. 

For the most part, the injury has 
already been done. Induced by the 
lower contract price for industrial and 
dump gas Republic has disposed of 
gas which ought to have been placed 
in storage, for low grade uses. If it 
had not there would probably be a 
larger quantity of gas now in storage 
and the threatened shortage next win- 
ter might have been avoided. While 
it is unlikely that any appreciable vol- 


ume of additional gas will be available 
from present sources to place in stor- 
age from now on, the amount now in 
storage should be conserved in so far 
as possible. There is certainly no jus- 
tification for depleting the supply in 
storage by sales for low-grade uses. 
Republic should revise its rate sched- 
ules to eliminate therefrom any provi- 
sions which tend to encourage the 
wasteful use of gas for low-grade 
uses. 


Reasonableness of Contract Price 
General 


The purchaser herein is an operat- 
ing public utility subject in all re- 
spects to the jurisdiction of this Com- 
mission. Justice Bergan has held that 
the seller is a gas corporation within 
the meaning of the Public Service Law 
and thus subject to the jurisdiction of 
the Commission with respect to cer- 
tain matters but is not a gas corpora- 
tion within the meaning of the Trans- 
portation Corporations Law. The ex- 
tent of the Commission’s jurisdiction 
over the seller is not at issue in this 
proceeding. 

[1, 2] In accordance with Par. 4 
of § 110 of the Public Service Law, 
the price to be paid by the purchaser 
may not exceed a just and reasonable 
charge. Even if the Commission may 
not say to a nonutility seller that it 
shall charge a certain price for its gas, 
it may say to the utility purchaser that 
it shall not pay more than a reasonable 
price for the gas which it purchases. 
No determination is made herein as to 
the extent of the Commission’s juris- 
diction over the seller because no such 
determination is necessary. The pur- 
pose of this proceeding is not to regu- 
late the seller. 
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[3] Republic is the only customer 
of the Penn York Company. Under 
§ 110, the burden of proof as to the 
reasonableness of the price which Re- 
public is to pay Penn York is upon 
the purchaser, the Republic Company. 
Mr. Eastman, testifying for the com- 
pany, introduced statements of 1938 
operating cost, income, revenue, and 
balance sheet as of December 31, 
1938. His testimony was to the ef- 
fect that since the income of the Penn 
York Company in this period was 
small, the rate charged Republic could 
not have been excessive. The income 
of Penn York, as shown by such state- 
ments, has little significance in this 
connection because Penn York has 
not kept its books in conformity with 
the Uniform System of Accounts pre- 
scribed by the Commission for gas 
corporations. 

[4] This is more than just a con- 
tract between affiliates. It is one be- 
tween two corporate entities, the ulti- 
mate ownership of which is identical 
and whose management as a matter of 
practice is common. 

The Penn York Company stock is 
owned by the Cities Service Company 
which also holds 6 per cent notes of 
the Penn York Company to the ex- 
tent of $1,769,000. Interest has been 
paid on these notes from the time of 
their execution. The notes exceed 
four and a half times the stated value 
of the stock. Thus, to the extent of 
about 80 per cent of the alleged capi- 
tal outlay, a return of 6 per cent has 
been received by Cities Service Com- 
pany. 

The Republic Company, or its of- 
ficers and employees, made many of 
the early outlays of money necessary 
to acquire the large number of leases 
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which later became property of the 
Penn York Company, from which it 
appears that much of the initial work 
in the formative stages of the enter. 
prise was done by Republic Company. 
For all practical purposes the two con- 
panies are operated by the same or- 
ganization in the Buffalo office. The 
same counsel represented both com- 
panies and the same witnesses appeared 
and testified on behalf of both com- 
panies in this proceeding. 

Because the difference between the 
two companies is only one of corpo- 
rate entity, the contract price for the 
gas should not exceed what the cost 
(including a fair return) would be 
had Republic developed the enterprise 
for its own purposes. 

The application of this test of rea- 
sonableness requires basic information 
as to the seller’s property, and as to 
its operating expenses. If the test is 
to be properly applied, this date must 
be on the same basis as it would be if 
the purchaser were itself producing 
the gas and these costs and expenses 
were recorded on its own books. This, 
of course, would be in accordance with 
the provisions of the Uniform System 
of Accounts prescribed by the Com- 
mission for gas corporations. 

Accordingly, the seller’s accounts 
were examined by Mr. Rausch, an ac- 
countant on the Commission’s staff, 
who testified that certain adjustments 
would be necessary to bring them into 
conformity with the Uniform System 
of Accounts so that they could be used 
in such a cost determination. For the 
purpose of this proceeding, it is nec- 
essary to consider only those accounts 
which actually enter into the computa- 
tion of the cost of gas. 
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Plant in Service 


Table ‘‘C” shows the book balance 
for the various primary accounts in- 
cluded in Account 101—Gas Plant in 
Service, and the adjustments neces- 
sary before these balances can be used 
in determining the cost of gas. The 
adjustments are explained in the pages 
following the table. 

[Table omitted shows total book 
balances of $2,119,404.39; adjust- 
ments, $1,065,331.57 (red figure) ; 
corrected balances, $1,054,072.82. ] 


Production Leases 


[5] The largest single adjustment 
suggested by Mr. Rausch was the 
elimination from Account 101—Gas 
Plant in Service, sub-account 312.3— 
Natural Gas Production Leases, of the 
cost of all leases except those which 
were actually productive at December 


31, 1938.* 


The unadjusted book cost of leases 
includes the cost of all leases acquired 
by the company up to November 13, 
1936, the date production began, irre- 
spective of whether such leases were 
actually held by the company at that 
time. Leases surrendered prior to the 
beginning of production were not re- 
tired. The company attempted to jus- 
tify this procedure on the ground that 
practically all costs incurred up to the 
time production began constituted the 
cost of obtaining a supply of gas and 
therefore represent part of the cost of 
the leases which became productive. 
This argument would have more 
weight if the company had started in 
business with the intention of obtain- 
ing a supply of gas for the Republic 





* See also post, p. 117. 
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Company and had confined its activi- 
ties to this purpose. 

That Penn York started in business 
as a huge speculative scheme of Cities 
Service is clearly shown by the record. 
It expected or hoped to find enormous 
quantities of gas and to dispose of it 
throughout the North Atlantic states. 
Studies were made as to the possibili- 
ties of marketing gas in New York 
city and in the New England states 
(see discussion of “New England 
Survey”). If the possibility of sup- 
plying Republic was considered at all, 
it was purely incidental. Sometime 
between September, 1930, when the 
acquisition of leases began, and July, 
1936, when the construction of the 
pipe line to supply Republic was start- 
ed, it apparently had become clear to 
the officers of the company that the 
original enterprise was a complete 
failure, that only a relatively small 
quantity of gas was going to be ob- 
tained and that the only feasible mar- 
ket for this gas was the company’s af- 
filiate, the Republic Light, Heat & 
Power Company. 

The record does not show and it is 
probably not feasible to set an exact 
date for this change in the status of 
Penn York from a land speculator to 
a potential supplier of gas to Republic 
but it must have been apparent by 
July, 1936, when the present company 
was incorporated in Pennsylvania and 
the original New York company con- 
solidated with it. 

In view of its early history, the com- 
pany’s contention that the cost of all 
leases acquired up to the time gas was 
found represented a part of the cost 
of the productive leases, is little short 
of ridiculous. The original Penn York 
Company of New York was a specu- 
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lative scheme which had failed. Its 
losses should have been written off 
then and not transferred to the Penn- 
sylvania corporation which now pro- 
poses to shift them to the Republic 
Company by claiming a return there- 
on. This I hold it is not entitled to 
do. 

The company was asked to supply a 
statement dividing the total cost of 
leases to November 13, 1936, as be- 
tween leases actually held at that date 
and leases which had been previously 
surrendered. First, witness Reeves 
agreed to supply this statement but 
after much delay counsel finally re- 
ported that the books and records to 
November 13, 1936, were kept in such 
a manner that the costs of individual 
leases could not be obtained. Accord- 
ingly, for the purpose of this proceed- 
ing, the cost of leases had been dealt 
with (Table D) on the basis of the 
average cost per acre. This was the 
method used by the company in retir- 
ing leases surrendered after Novem- 
ber 13, 1936. 

[Table omitted. ] 

The following procedure has been 
followed (Table D) in allocating the 
total cost of leases as between produc- 
tion leases, leases held for future use, 
and leases surrendered. The starting 
figure is the book cost of leases as of 
November 13, 1936. Two adjust- 
ments to this figure are first necessary. 
Expenditures of $20,285.17 made by 
the company for the so-called ‘New 
England Survey” had originally been 
included in the Lease account but were 
subsequently erroneously transferred 
to the Mains account. It is now pro- 
posed to reinclude this amount in the 
cost of leases to November 13, 1936. 
This is discussed further under a sepa- 
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rate heading. It is also proposed to 
deduct from the total cost of leases 
to November 13, 1936, the amount 
included for the 5 per cent engineering 
fee paid to Henry L. Doherty & Com. 
pany. This fee is discussed elsewhere 
and is deducted from the other ac- 
counts by separate adjustment, but 
in the case of the Lease account it was 
more convenient to deduct it from the 
balance at November 13, 1936, than 
to determine what portion of it relates 
to leases remaining at December 31, 
1938. 

The total cost of the 633,000 acres 
of leases adjusted as above (Table D) 
acquired up to November 13, 1936, 
was $1,185,000. However, 513,000 
acres of the total acquired had been 
surrendered prior to November 13, 
1936, and the first adjustment made 
therefor is to deduct the cost of these 
surrendered leases at the average cost 
of $1.87 per acre. At about this time, 
2,200 acres became productive and 
these are transferred from Unoperat- 
ed Leases to Producing Leases at the 
same price of $1.87 per acre. This 
leaves balances of $220,600 for Un- 
operated Leases and $4,138 for Oper- 
ated Leases at November 13, 1936, 
when production began. From that 
time to December 31, 1938, no more 
acreage became productive so_ that 
there is no further change in either the 
acres or dollars for producing leases. 
This amount has been retained in Ac- 
count 312.3. However, unoperated 
leases were acquired and surrendered 
resulting in a balance December 3], 
1938, of $189,700 for 100,255 acres, 
actually held but not producing at that 
date. This amount has been eliminat- 
ed from plant in service because it ob- 
viously is not in service: However, it 
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has been included in the final computa- 
tion of the cost of gas. It is separate- 
ly dealt with hereafter. 

There are several reasons to believe 
that the foregoing procedure results 
in understating the cost of the leases 
surrendered and so makes generous 
allowances for the cost of operated 
and unoperated leases. In the first 
place, it appears likely that leases ac- 
quired in the Wayne-Dundee and Ti- 
oga booms at extravagant prices con- 
stituted a considerable portion of the 
leases surrendered so that the cost per 
acre of leases retained was probably 
less than the average. In the second 
place, the book cost of leases as of 
November 13, 1936, includes many 
things besides the consideration paid 
for leases. It includes practically all 
expenses of the company up to that 
date, most of which should not be in- 
cluded in making these computations. 
However, Mr. Rausch did not make a 
detailed examination of this account 
so that it is impossible to eliminate. all 
items improperly included. 

The use of the average cost per acre 
is further supported by the failure of 
the company to supply any informa- 
tion as to the actual cost of leases sur- 
rendered and held as of November 13, 
1936. It is also supported by the fact 
that the company used such a basis 
for retirement of leases surrendered 
after November 13, 1936. 

Even if the use of average cost could 
by any chance result in too low an al- 
lowance for the cost of leases, its use 
would nevertheless be justified by the 
failure of the company to meet the 
burden of proof by evidence as to the 
actual cost thereof. 
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Other Plant Not in Service 


Mr. Rausch’s examination disclosed 
that a gas well, known as Plaisted 
Well No. 1, had ceased production 
during 1938 but that it was still in- 
cluded at the end of the year in Ac- 
count 324—Producing Gas Wells, at 
$21,566.68. Accordingly, the adjust- 
ment to this account includes the re- 
tirement of this well. In his brief for 
the company counsel argues that the 
well was not abandoned until March 
1939, at which time an inspection 
showed that it was no longer useful. 
He contends that until this determi- 
nation was made the well should be 
retained in Plant in Service. The fact 
that the well was not producing gas at 
the end of 1938 is unquestioned and 
if it was not technically abandoned 
until March, 1939, it should have been. 
As a matter of fact, taking this well 
out of Plant in Service at the earlier 
date increases the cost of gas found 
herein because the annual depreciation 
is increased. 


Five Per Cent Engineering Fee 


[6] This engineering fee, amount- 
ing to $54,103.71, of which a small 
portion has been retired, represents 5 
per cent paid to H. L. Doherty & Co. 
up to October 1, 1935, and thereafter 
to January 1, 1938, to Cities Service 


Company, on all the construction 
projects of $5,000 or more. The com- 
pany presented witness Eastman who 
testified that the Cities Service organi- 
zation had determined the feasibility 
of the Penn York line, designed it, 
written the contract specifications, and 
furnished the supervising personnel 
for its construction, for which he stat- 
ed they charged 5 per cent. He at- 
tempted to justify this charge merely 
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by stating that according to his ex- 
perience it was a fair and reasonable 
charge. Although it should have been 
easy to do so, the witness produced no 
record of time spent, material fur- 
nished, or details of the cost of en- 
gineering work done. He merely gave 
his personal opinion unsupported by 
definite details. This is not proof. 

These amounts were paid under 
the same general terms and conditions 
for alleged services of the same nature 
as were fully set forth and discussed 
in Case No. 8165, which is the trans- 
fer of the Niagara Falls Gas and 
Electric Light Company to the Repub- 
lic Company. The conclusion in that 
case was that the company had failed 
to sustain the burden of proof incum- 
bent upon it to show the actual cost to 
the service company of the service ren- 
dered. Similar charges are involved 
here and there is no need to review 
them further. The company was on 
notice, not only as a result of that case 
but specifically in this proceeding, that 
it would be required to substantiate 
this fee. It has not done so, and the 
amount remaining on the books is de- 
ducted from Plant in Service for the 
purpose of determining the reasonable 
cost of gas. 

The five per cent engineering fee 
was discontinued on January 1, 1938, 
when a contract with “Petroleum Ad- 
visers” became effective. This com- 
pany is a mutual service company in 
the Cities Service system and the serv- 
ice rendered by it is claimed to be at 
cost. Some small payments were made 
to this service company during the 
year 1938 by Penn York and these 
amounts have not been deducted. This 
does not imply any finding that the 
amounts charged were in fact the 
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actual cost of the service rendered. 
The amounts involved are so small 
that an investigation of this contract 
as applied to Penn York is hardly 
worth the cost of it. 


New England Survey 


The expenditure for this item was 
$20,285.17 and represents the cost of 
an elaborate scheme of studying the 
markets for natural gas in New York, 
New England, New Jersey, and east- 
ern Pennsylvania. This amount was 
originally included by the company in 
the Lease account whick included 
practically all expenses except for con- 
struction incurred by the company up 
to November 13, 1936. After the 
construction of the transmission main 
to supply Republic, the cost of this 
survey was transferred from the Lease 
account to the Mains account. It is 
possible that some of it was applicable 
to the territory adjacent to Buffalo 
served by the Republic Company. 
However, the company has produced 
no proof in this record as to what 
such applicable costs were, if there 
were any, and it has not been shown 
that any of these costs were properly 
chargeable to the construction of the 
company’s only transmission line. It 
is therefore questionable whether any 
portion of this amount should be in- 
cluded in Plant in Service. It certain- 
ly does not belong in the Mains ac- 
count. In view of the conflicting tes- 
timony with respect to it, I have de- 
ducted it from Mains and restored it 
to the cost of leases as of November 
13, 1936, where it becomes a part of 
the average cost per acre of leases ac- 
quired up to that date and over 80 per 
cent of which is deducted herein. 
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“Time Study” 


Mr. Rausch proposed to deduct an 
amount of $3,939.11 billed Penn York 
by Cities Service Company for a so- 
called “time study” because, according 
to information furnished him, it did 
not appear to add anything to the prop- 
erty. Later testimony by witness 
Eastman for the company showed that 
the statement of the work done given 
to Mr. Rausch was misleading and 
that it actually consisted in chaining 
the lengths of pipe laid from time to 
time, which was used as a basis for 
paying the contractors, and which ac- 
cumulated data for accurate map rec- 
ords of the line, including fittings, 
rights of way, etc., by tax districts. 
The study also covered estimates of 
crop damages which were used as a 
basis of settlements. As these appear 
to be proper charges the deduction 
suggested by Mr. Rausch has not been 
made. 


Organization Costs of Predecessor 
Company 


[7] When the Penn York Corpo- 
ration of New York was merged with 
the Penn York Corporation of Penn- 
sylvania the organization expenses of 
the New York corporation were not 
retired and are still carried on the 
books of the present corporation. 
This Commission has repeatedly held 
that “Organization” is associated only 
with the surviving corporate entity 
and that if a former corporate entity 
is no longer a part of it the organiza- 
tion cost thereof also disappears. Or- 
ganization cannot usefully pass from 
one corporation to another. The or- 
ganization expenses of the Penn York 
Corporation of New York are not con- 
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sidered herein to arrive at the reason- 
able cost of gas. 


Miscellaneous 


The remaining adjustments to the 
plant accounts are minor in nature and 
represent adjustments recommended 
by Mr. Rausch to which no objection 
has been offered by the company. 


Accrued Depreciation on Plant 
in Service 

Mr. Rausch found that the com- 
pany’s annual charge for depreciation 
was based on the net earnings during 
the year. It bore no relation to the 
actual depreciation accruing annually. 
Accordingly, he proposed adjustments 
to the Income Account for the annual 
depreciation charge based on a life of 
three years for gas wells and appur- 
tenances (except for the Plaisted well 
which had already ceased production 
and which he depreciated over its actu- 
al life of slightly less than two years), 
two years for transportation equip- 
ment, ten years for other general 
equipment, and five years for all oth- 
er gas plant including the transmission 
mains. Mr. Rausch said that he had 
not attempted to estimate the service 
life of these various items of proper- 
ty, but that in Case No. 9036, 18 PUR 
(NS) 339, an earlier proceeding re- 
lating to the Penn York Company, an 
exhibit introduced by the company re- 
garding which Mr. Richie testified, de- 
preciated the entire property over a 
5-year period. Counsel for the com- 
pany stipulated that the record in this 
earlier proceeding might be used in so 
far as it was applicable. Mr. Rausch 
said the lives which he used were based 
on this assumption of the company’s 
witness that the entire property would 
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be out of service after five years from 
the time the pipe line was constructed. 
While Mr. Rausch computed the an- 
nual depreciation, he did not make any 
computation of the accrued deprecia- 
tion, He explained that he did not do 
this because he assumed evidence 
would be introduced as to the de- 
preciation accrued. No such evidence 
was presented and accordingly the 
accrued depreciation used herein has 
been computed on the same basis 
which Mr. Rausch used in computing 
the annual depreciation. If a 5-year 
period is too long, a lower price for 
gas is indicated. 


Other Property 


In determining the cost of gas sup- 
plied by the Penn York to Republic, 
a return will be included and allowed 
‘on certain property in addition to the 
adjusted balance for Plant in Service 
shown in Table “C.” This determina- 
tion resolves any doubt with respect 
to the $189,728.06 for unoperated 
‘leases actually held by the company at 
December 31, 1938, in favor of the 
company by including this entire 
amount. In addition, there are cer- 
tain similar items for land owned in 
fee, natural gas rights, and franchises 
and consents which were actually held 
by the company but which are not be- 
ing used. The total of these items is 
$198,270.45. This entire amount, 
which might properly be designated as 
Gas Plant Held for Future Use, will 
be included. No investigation has 
been made as to the potential useful- 
ness of any of this property for the 
purpose of supplying gas to the Re- 
public Company. It is included for 
the purpose of this proceeding only 
and resolves any doubt as to its use- 
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fulness in favor of the company, It 
must not be taken to imply a finding by 
the Commission that any of this prop- 
erty is actually used or useful, or that 
Gas Plant Held for Future Use would 
be properly includable in the rate base 
in any other proceeding. 

It also appears that a certain por- 
tion of the amount carried as construc. 
tion work in progress was actually in 
service at the end of the year, but that 
the company’s accounting procedure 
was so far behind conditions in the 
field that it had not yet been trans- 
ferred. This portion of construction 
work in progress, less the accrued de- 
preciation thereon, will also be includ- 


ed. 
Summary of Property 


Because there were relatively few 
changes during the year 1938, the cost 
of the same classifications of property 
at the beginning of the year could 
readily be determined by working 
backwards from the adjusted balances 
at the end of the year, which has been 
done. The cost, less depreciation, of 
the property on which a return will be 
included in the cost of gas, is as fol- 
lows: 

Year 1938 
Beginning Endof 
of Year Year 
$1,073,988 $1,054,073 


243,315 450,841 
217,726 198,270 
18,148 22,075 
5,565 11,808 
$1,060,982 $811,769 


Gas Plant in Service .. 
Accrued Depreciation 


Future Use 
Portion of Construction 
Work in Progress .. 
Accrued Depreciation 
Thereon (Cr.) 


Net total 





The average of the net property 
shown above at the beginning and end 
of the year is $936,376. To this 
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should be added an allowance for 
working capital based on the time 
eapsing between the incurring of an 
expense by Penn York and the time 
reimbursement should be made by Re- 
public. This would normally be about 
one month. One-twelfth of the total 
expenses exclusive of depreciation is 
approximately $10,000. Adding the 
average Materials and Supplies makes 
a total of $30,000, which amount will 
be allowed for working capital. Add- 
ing this to the average physical prop- 
erty results in a total of $966,376. A 
6 per cent return on this total is $57,- 
983. It may be that because of the 
hazards involved, a fair return for 
this business is somewhat in excess of 
6 per cent. A 10 per cent return is 
$96,638. Certainly a fair return is 
not in excess of 10 per cent. 


Current Expenses 


In addition to a return on the prop- 
erty, there are certain current expen- 
ses which are a part of the cost of gas. 
These are taken from the book figures 
for the year 1938 with the adjustments 
noted below. 


Operation and Maintenance 


When Mr. Rausch examined the 
books of the Penn York Company he 
noted the storage arrangements previ- 
ously discussed and also observed that 
the company’s accounting procedure 
gave no recognition to this large 
amount of gas held in storage so that 
its accounts failed to reflect the true 
situation. Mr. Rausch’s inquiries of 
company officials and employees indi- 
cated to him that the gas held in stor- 
age was the property of the Penn York 
Company. Accordingly, he proposed 
a series of adjustments to properly ac- 
count for this gas under this assump- 
[8] 
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tion. He proposed to deduct from 
current operating expenses, on a pro 
rata basis, the cost of the gas placed in 
storage. Both Mr. Diels, accountant 
for Republic, and Mr. Reeves claimed 
that the only expenses in connection 
with this gas were the royalties on it. 
They insisted that all other expenses, 
including transportation, would be the 
same were no gas placed in storage, 
denying that the gas in storage should 
bear any portion of the transmission 
or other expenses applicable to gas 
both delivered direct to Republic and 
gas placed in storage. This would 
place the gas in storage on an incre- 
ment cost basis, which is absurd espe- 
cially since Republic is charged the 
same price for this gas as for that de- 
livered directly. 

The company subsequently intro- 
duced evidence to show that the stored 
gas was the property of the Republic 
Company and argued that, therefore, 
the adjustments proposed by Mr. 
Rausch were entirely erroneous. There 
is no particular reason to dispute the 
company’s contention that the stored 
gas belongs to Republic and, therefore, 
these adjustments have not been made 
in determining the cost of gas. The 
principal adjustment required to op- 
eration and maintenance is the deduc- 
tion of the expenses in connection 
with nonproductive leases which were 
eliminated from Plant in Service. 
However, as in the case of Plant in 
Service, this elimination is for the pur- 
pose of properly classifying the 
amount. This entire amount is, how- 
ever, included as a separate item in 
determining the cost of gas. Some 
further minor adjustments have been 
made for the purpose of this proceed- 
ing. 
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Annual Depreciation Expense 


[8,9] As previously explained, the 
company’s depreciation charge was 
based on net earnings and bore no re- 
lation to the actual depreciation accru- 
ing annually. The basis for the an- 
nual charge for depreciation used in 
computing the cost of gas is, of course, 
the same as the basis used in comput- 
ing the accrued depreciation on Plant 
in Service and is explained under that 
heading. It is also necessary to include 
the annual depreciation on the portion 
of construction work in progress which 
has been included in the property. 


Operating Taxes 


Only a minor adjustment is neces- 
sary to the book figure for operating 
taxes. 


Unoperated Leases Surrendered 


[10] The company charged such 
leases when surrendered against the 
depreciation reserve but the annual 
and accrued depreciation used herein 
are based on Plant in Service only. 
No reserve has been set up for the 
amortization of plant held for future 
use and it is, therefore, necessary to 
include the cost of unoperated leases 
surrendered as a current expense in 
determining the cost of gas. 


Summary 


The total current expenses which 
are includable in the cost of gas sup- 
plied to Republic are as follows: 


Operation and Maintenance 

Depreciation on plant in service . 

Depreciation on portion of Construc- 
tion Work in Progress 

Operating taxes 

Expenses in connection with unop- 
erated leases 

Cost of unoperated leases surrendered 


6,562 
19,456 
Income taxes 20,722 


POUAL "ais dig sivissipinwis'o's'oibs oesetes $375,672 
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Total Cost of Gas 


To obtain the total cost of gas to 
Penn York it is only necessary to add 
the above current expenses to the re- 
turn on property previously set forth, 
To determine the cost per thousand 
cubic feet it is necessary to divide the 
cost by the total thousand cubic feet, 
Since the total cost includes the cost 
of gas placed in storage the total 
thousand cubic feet must also include 
the gas placed in storage. On this 
basis the cost per thousand cubic feet 
for either a 6 per cent or 10 per cent 
return is as follows: 


Rate of 
Return 


Cost of Gas Supplied 
Total Per Mcu. ft. 


$433,655 $22 
474,310 24 
As shown by the foregoing table, a 
reasonable charge to Republic would 
be only 24 cents per thousand cubic 
feet if a return as high as 10 per cent 
is included as a part of the cost; while 
with a 6 per cent return it would be 
only 22 cents. It is clear that since 
many doubtful items were included in 
arriving at the above reasonable 
charges, the price of 42 cents specified 
in the contract is excessive. 


Price Paid to Other Suppliers 


[11] There are other standards of 
reasonableness by which the price paid 
by Republic to Penn York under this 
contract may be measured. These 
are, the price paid to Iroquois Gas Cor- 
poration for gas purchased prior to 
the building of the Penn York line, 
and the price paid to independent pro- 
ducers in the territory where Repub- 
lic operates and from whom it pur- 
chases. 

The purchases by Republic Com- 
pany from Iroquois Gas Corporation 
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in the two years prior to the making 
of the Penn York contract, and the 
average prices paid, as shown by the 
Republic Company’s annual reports to 
the Commission for those years, are 
as follows : 
Average 
Price 


$ .525 
™ deg 


Mcu. ft. Amount 
Purchased Paid 


243,808 $127,999 
209,278 109,870 

The company lays much stress on 
the fact that prior to the making of 
the Penn York contract, it was find- 
ing it necessary to buy large amounts 
of gas from Iroquois at 52} cents per 
thousand cubic feet. Since the top 
price under the Penn York contract is 
42 cents per thousand cubic feet it 
contends that the Penn York contract 
is clearly in the public interest. This 
ishardly a fair comparison. The pur- 
chases from Iroquois were of an emer- 
gency nature, representing a deal be- 
tween a purchaser badly in need of 
additional gas and a reluctant seller 
having difficulties in obtaining a suf- 
ficient supply for its own use and with 
no desire to sell to Republic. 

A better gauge of the open market 
price of gas is given by the purchases 
of Republic from various independent 
producers. These purchases, for the 
two years during which Republic was 
purchasing from Iroquois, and also 
for the next two years during which 
Republic was purchasing from Penn 
York, are as follows: 


Mcu. ft. Amount 
Purchased Paid 

499 583 $151,550 
99,997 
73,763 
65,821 


Average 
Price 
$ .303 
305 
291 


228,787 .288 


_ It is true that the purchases from 
independents could not have been ex- 
panded to take the place of the gas ob- 
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tained from Penn York. It is also 
possible that there were some addi- 
tional expenses in connection with the 
purchases from independents, such as 
transmission and pumping. Never- 
theless, these purchases are indicative 
of the market prices for gas delivered 
in the Republic territory between 1935 
and 1938 and show that Republic was 
able to drive a much better bargain in 
“arm’s length” transactions with in- 
dependent producers than it was able 
to drive with its affiliate, the Penn 
York. 

A drop in purchases from independ- 
ents is evident in the years 1937 and 
1938, during which gas was being ob- 
tained from Penn York. Can it be 
possible that Republic preferred to 
buy 42-cent gas from its affiliate, Penn 
York, instead of 29-cent gas from in- 
dependent producers? 


Provision in Railroad Agreements 


There is one other consideration in 
connection with Republic Penn York 
relations, which, though not a part of 
the contract, has some bearing upon 
it. This is a provision contained in 
all or practically all of the permits ob- 
tained by Penn York from various 
railroad companies, to cross their 
lines. There is a restrictive provision 
in these agreements generally num- 
bered 12, which requires, in substance, 
that the gas transported in the pipe 
line for Republic must be sold only to 
domestic customers and to such other 
customers as were connected to Re- 
public lines prior to the time when the 
permits were given. The effect of 
this provision, if legal, was to confine 
the earnings of the Penn York to sales 
of gas to existing consumers. 

Since this is not a provision of the 
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contract it is not necessary that it be 
passed upon at this time. Reference 
is made to it principally to point out 
that these agreements have never been 
passed upon by the Commission and 
there is grave doubt as to whether any 
such condition is legal and proper and 
can be enforced. However, the mat- 
ter is not passed.upon in this proceed- 


ing. 
Is the Contract in the Public Interest? 
Discussion 

The sole question to be determined 
in this proceeding is whether or not 
the Republic Company’s contract with 
Penn York for a supply of natural 
gas is contrary to the public interest 
and should be disapproved. The ques- 
tion of public interest involves the 
price required by Penn York to be 
paid by Republic for gas. There is 
also a confusing lack of clarity in the 
terms of the contract and an absence 
of any provisions for the storage of 
gas, which has become an important 
element in the situation affecting the 
public interest. 

There are no questions as to whether 
or not Penn York is a public utility, of 
its compliance with the prescribed sys- 
tem of accounts, or of entries to be 
ordered on its books, which require 
consideration in this proceeding. Sug- 
gestions of counsel in his brief that 
any recommendations are contemplat- 
ed for orders or directions to Penn 
York as a public utility, simply serve 
to confuse the real issues herein. This 
“red herring” is therefore cast aside. 

There is no question here regarding 
the need of Republic to purchase gas, 
or as to the propriety of the sale of 
natural gas to it by its affiliate, Penn 
York, at a reasonable price. The his- 
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tory and background of the Penn York 
Company as a speculator in land, and 
as a producer of natural gas, state. 
ments and testimony as to the cost of 
its property and operating expenses, 
have been received in evidence because 
they are pertinent to the reasonable. 
ness of the contract in question and 
particularly to the reasonableness of 
the charge for gas which Republic is 
required to pay to its affiliate, Penn 
York. 

[12] The contract is confusing be- 
cause while it provides that the sale of 
gas is to take place at the mouth of 
the well in Pennsylvania, Penn York 
is required to transport and deliver 
from its wells to Republic’s meters in 
New York and through its own lines, 
what is supposed to be Republic’s gas, 
but which is not paid for until it is 
metered into the latter’s distribution 
system. Line losses are not mentioned 
in the contract. Who bears them? 
Does Penn York “sell” gas to Repub- 
lic at the well which is lost in transit 
and never metered or paid for? When 
this gas is not delivered directly to Re- 
public’s meters, but before being me- 
tered is passed through Penn York 
owned lines to storage fields owned by 
Republic, for which no provision is 
made in the contract, further confu- 
sion arises. Who owns the gas in 
storage? Who bears the losses if less 
comes out than is put in? Who bears 
the cost of storage? The contract is 
silent on these matters. These omis- 
sions as well as its provisions, call for 
revision of the contract. 

Counsel in his brief contends that 
the adjustments to book figures recom- 
mended by the Commission’s account- 
ant Rausch are all made on the as- 
sumption that Penn York is a public 
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utility and are therefore erroneous 
both in fact and in law. Such is not 
the assumption followed in the con- 
sideration given them. Adjustments 
to figures obtained from the com- 
pany’s books have been made herein 
wholly for the purpose of determining 
a fair measurement of the reasonable 
cost of the gas purchased by Republic 
from Penn York under this contract. 
This may be done by using the same 
methods and the same system of ac- 
counting that Republic is required to 
use in accounting for the gas which 
it produces. 

The contention of counsel that 
there is no place in the prescribed sys- 
tem of accounts for costs of land and 
leaseholds which never have been used 
or useful in producing gas, is beside 
the point. The Uniform System of 
Accounts provides for the classifica- 
tion of property and expenses into 
clearly defined categories so that any- 
one may know exactly what any giv- 
en balance represents but the system 
of accounts does not specify what 
items should be included in arriving at 
a fair cost for gas. We have allowed 
here the entire amount of unoperated 
acreage priced at the average cost per 
acre shown by the company’s books 
for every acre which the company 
owns. We have included as part of 
the cost of gas all the rentals which 
are being paid on the unoperated acre- 
age. Nothing has been excluded ex- 
cept the cost of acreage which the com- 
pany does not now hold. This may 
be too liberal. If it is, the cost deter- 
mined herein is still further below 
the contract price. The real question 
is, is a return on the losses incurred 
in the speculative purchase of lands 
and leases fairly and reasonably a 
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part of the cost of producing gas for 
sale under this contract? All these 
leaseholds, to the extent that they are 
still owned by Penn York, have been 
included in the rate base at a very 
generous price per acre. None which 
the company now owns have been ex- 
cluded.* 

Counsel for the company asserts 
that failure to include these costs of 
surrendered leases—even those which 
never produced any gas—in deter- 
mining the cost of gas to Penn York, 
“offends the sense of fairness” makes 
“the Constitution a mockery,” and 
“confiscates money and the use of 
it.” It must be remembered that 
counsel is not referring principally 
to the cost of leaseholds now owned 
by Penn York, but to the cost of 
approximately 500,000 acres of lease- 
holds acquired in a period of “ex- 
citement” and voluntarily surrendered 
without ever producing any gas for 
Penn York. Consider also the fact 
that these leaseholds were not ac- 
quired specifically with the view of 
supplying the Republic Company with 
gas. The 500,000 acres of leaseholds 
surrendered were a part of 600,000 
acres acquired over a wide area, with 
a view to supplying a wide market and 
included many counties and fields in 
which no gas operations were ever be- 
gun by Penn York, and all of which 
were acquired and surrendered be- 
tween 1930 and November, 1936. Of 
the total of approximately 600,000 
acres of leases which had been ac- 
quired up to November, 1936, 414,- 
000 acres or about two-thirds had 
been acquired prior to the incorpora- 
tion of the original Penn York Com- 
pany in February, 1931. This huge 





* See also ante, p. 107. 
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acreage must have been acquired dur- 
ing the period of wild speculation 
which followed the discovery of the 
Wayne-Dundee & Tioga fields. Yet, 
the cost of this acreage, most of which 
was incurred in this period of specula- 
tion, was not only transferred to the 
Penn York Company of New York 
at formation but was again trans- 
ferred five years later to the Penn 
York Company of Pennsylvania. It 
is now proposed to transfer it to the 
Republic Company through the charge 
for gas obtained in an entirely differ- 
ent area. 

All natural gas produced since op- 
erations began in 1936 came from the 
Harrison-Bingham pool located in 
Potter and Tioga counties, Pennsyl- 
vania, in the “in pool” acreage of 
which there were only 2,686 acres as 
of December 31, 1938. 

Apparently, counsel would have all 
leaseholds acquired, even in a period 
of “excitement” and wild-cat specula- 
tion, included in the operating gas 
properties of producing companies in 
determining the cost of gas actually 
produced in only a part of the area 
and for a specific market. Is there to 
be no limit to what is to be included, 
no matter how speculative the enter- 
prise? Must the consumer of what- 
ever gas is finally obtained, pay for it 
at a price which includes a return on 
whatever leaseholds the speculator 
chooses to acquire at whatever price 
he elects to pay, be his judgment good 
or bad? If so, here is the real “of- 
fense to the sense of fairness” and 
the real “mockery” of rights. 

Obviously, there must be some rea- 
sonable limit to what may be fairly 
included in determining the cost of 
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the gas finally obtained. I cannot ac. 
cept the company’s contention that 
the cost of obtaining 600,000 acres of 
leaseholds, especially in a highly com. 
petitive and speculative period, over a 
wide area, with no consideration as 
to whether it could be economically 
used to supply the Republic Company 
with gas if produced, and which did 
not actually produce any gas, can or 
should reasonably be held to be a part 
of the fair cost of gas sold to Re. 
public under this contract. By in- 
cluding all leaseholds still held by the 
company, whether productive or not, 
in determining the cost of gas, the 
company is being accorded more liber- 
al treatment than established practice 
requires. 

Again, the failure of Penn York 
to give any recognition to the stored 
gas in its accounts has misrepresented 
the earnings of that company. That 
is obviously incorrect and the unad- 
justed net earnings of Penn York do 
not measure the actual net results of 
the sale of Penn York gas to Repub- 
lic. 

Conclusion 


[13] Because by its provisions as 
well as by its omissions the contract 
lacks clarity and definiteness and is 
capable of misinterpretation ; because 
the price charged has not been shown 
to be reasonable, and is in fact unrea- 
sonable; and since for these reasons 
it is not in the public interest, the con- 
tract should be disapproved. An or- 
der is submitted accordingly. 

The above determination and rec- 
ommendation is submitted upon the 
basis of facts of record for 1937 and 
1938. The record contains some in- 
dication of trends and changed con- 
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ditions of supply in 1939 and 1940, 
but no evidence of any change in cost. 
The burden of proof is on the com- 


pany and it has not shown that the 
contract price was just and reason- 
able in 1938, or at any other time. 
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Appeal and review, § 79 — Right to appeal — Time limitation. 
1. A litigant cannot be permitted, by a motion or petition to reconsider 
or hear and modify an appealable order from which no appeal was taken 
within the statutory period allowed by law, to reopen the matter thus dis- 
posed of and thereby nullify the limitation for appeal fixed by statute, 


p. 121. 


Valuation, § 405 — Conclusiveness of judgment — Findings and orders. 
2. A judgment which fixes a basic valuation of a utility’s property as of 
a certain date, after a full consideration of the constitutional elements 
entering into such determination, affirmed by the highest court of the 
state, constitutes an adjudication of such value as of that date, which 
must be accepted and followed by the Commission in fixing future rates, 


p. 124 


[June 24, 1940.] 


\. wor from order denying hearing relative to modification 
of interim report and order establishing rates; quashed. 


¥ 


Argued before Keller, P. J., and 
Cunningham, Baldrige, Stadtfeld, 
Parker, Rhodes, and Hirt, JJ. 


APPEARANCES: Joseph A. Beck, 
of Pittsburgh, and Homer H. Swan- 
ey, of Beaver Falls, for appellant; 
Harry H. Frank, Assistant Counsel, 
and Harry M. Showalter, Counsel, 
both of Harrisburg, for appellee. 


Per CurtaM: The Pennsylvania 
Public Utility Commission, of its own 
motion, on June 21, 1937, instituted 
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an inquiry and investigation into the 
fairness, reasonableness, and justness 
of the rates and charges of the Beaver 
Valley Water Company. After a 
number of hearings had been held, the 
Commission on March 15, 1938, act- 
ing under the authority of § 310 of 
the Public Utility Law of May 28, 
1937, P.L. 1053, 66 PS § 1150, fixed, 
determined, and prescribed temporary 
rates to be charged pending the fi- 
nal determination of the proceeding, 
based upon what the Commission then 
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estimated to be the original cost of 
the respondent’s property, less retire- 
ment and accrued depreciation. 

The respondent did not appeal to 
this court, as it might have done, with- 
in the thirty days prescribed by the 
Public Utility Law, and raise in this 
court the question of the constitution- 
ality of that section of the statute’ 
as respects both the Federal and the 
state Constitutions. Instead, it filed 
a suit in equity in the district court 
of the United States for the western 
district of Pennsylvania to enjoin the 
enforcement of said temporary rates, 
and obtained a temporary restraining 
order from District Judge Gibson, 
and after a hearing before a 3-judge 
Federal court (Circuit Judge Davis, 
and District Judges Gibson and 
Schoonmaker), a preliminary or in- 
terlocutory injunction — restraining 


their enforcement was granted on 


June 23, 1938. In its order granting 
the preliminary injunction the court 
found, from the evidence taken be- 
fore the Commission, that the re- 
spondent’s used and useful property 
devoted to the public service had a 
present value of not less than $3,500,- 
000—as over against the Commis- 
sion’s estimate of original cost of $2,- 
586,864.85—and that its net annual 
revenue from the temporary rates 
would be less than 4 per cent on the 
present fair value, and that the order 
fixing temporary rates was confisca- 
tory. 

Thereafter testimony was taken be- 
fore a special master appointed by said 
court, and testimony was produced by 
the respondent tending to show that 


the present fair value of said property 
was upwards of $4,250,000. The 
Commission presented no evidence 
Hearing on the motion for permanent 
injunction was had before Circuit 
Judge Maris (who succeeded Judge 
Davis as the circuit judge necessary 
for the court), and District Judges 
Gibson and Schoonmaker, and on 
July 7, 1939, in Beaver Valley Water 
Co. v. Driscoll, 28 F Supp 722, 30 
PUR(NS) 305, that court dissolved 
the interlocutory injunction thereto- 
fore issued and dismissed the bill 
holding, in substance, that because 
paragraph (e) of § 310 of the Public 
Utility Law provided that if the rates 
as finally determined were in excess 
of the rates prescribed in the tempo- 
rary order, the utility should be per- 
mitted to amortize and recover by 
means of a temporary increase over 
such final rates the difference between 
the gross income obtained from the 
temporary rates during the period 
they were in effect and that which 
would have been obtained under the 
final rates, the provision in the statute 
(§ 310(a) ), authorizing the Commis- 
sion to prescribe temporary rates based 
on the original cost (when first de- 
voted to public use), less accrued de- 
preciation, of the physical property of 
the utility, used and useful in the pub- 
lic service, was not finally confisca- 
tory nor an unconstitutional depriva- 
tion of property under the Fourteenth 
Amendment, and hence the Federal 
court was without jurisdiction to en- 
join the enforcement of the temporary 
rates. See Beaver Valley Water Co. 
v. Driscoll, supra.* By a subsequent 





1 Apparently, under the provisions of §§ 310 
and 1103, 66 PS §§ 1150, 1433, the temporary 
rates so prescribed would have remained in 
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force, pending the determination of the appeal. 
2The prior order is reported in (1938) 
23 F Supp 795, 25 PUR(NS) 119. 
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order entered July 29, 1939, denying 
apetition for rehearing, the court va- 
cated and set aside the findings of fact 
and conclusions of law made on the 
allowance of the plaintiff’s motion for 
preliminary injunction, which found 
the temporary rate order to be unrea- 
sonable and confiscatory. 

The respondent—plaintiff in that 
suit—did not appeal to the Supreme 
Court of the United States, as permit- 
ted by the Judicial Code, Title 28 US 
CA § 380. Instead, on August 14, 
1939, it filed with the Commission a 
petition asking for (a) a hearing 
with respect to the interim report and 
order of March 15, 1938, and modifi- 
cation thereof, and (b) the comple- 
tion without further delay of the in- 
quiry and investigation instituted by 
the Commission as aforesaid; and on 
September 26, 1939, it filed a motion 
to rescind said interim report and or- 
der. The Commission, after oral ar- 
gument, on September 28, 1939, en- 
tered an order denying the prayer of 
the petition for a hearing relative to 
modification of the interim report and 
order, which in effect denied the mo- 
tion to rescind. The respondent, 
thereupon, on October 26, 1939, ap- 
pealed to this court. 

The Commission moved the court 
to quash the appeal on the grounds 
(1) that, no petition for a rehearing 
having been filed by the respondent 
within fifteen days after the service 
of the interim order (§ 1006, 66 PS 
§ 1396), and no appeal having been 
taken by respondent from the interim 
order within thirty days after the serv- 
ice of the order upon it (§ 1101, 66 
PS § 1431), the said order became 
final and not subject to appeal; and 
(2) that the order of the Commission 


dated September 28, 1939, denying 
the respondent’s petition for a hear- 
ing relative to the modification of the 
said interim order of March 15, 1938, 
is not an order from which an appeal 
will lie. The respondent filed an an- 
swer and the court heard argument on 
the preliminary motion to quash. The 
motion must be sustained. 

[1] A party litigant cannot be 
permitted by a motion or petition to 
reconsider, or hear and modify, an 
appealable order from which no ap- 
peal was taken within the statutory pe- 
riod allowed by law, to reopen the 
matter thus disposed of and thereby 
nullify the limitation for appeal fixed 
by statute. 

We said in Mayer v. Brimmer 
(1900) 15 Pa Super Ct 451, 454, in 
which the Act of May 20, 1891, P.L. 
101, 12 PS §§ 1100, 1164, authorizing 
an appeal from the decision of a court 
opening, vacating or striking off a 
judgment, or refusing to open, vacate, 
or strike off such judgment, was at- 
tempted to be used as a means of re- 
viewing a judgment not appealed 
from within the statutory period: “If 
the proceedings which led up to this 
judgment were irregular, or if the 
judgment was erroneous, the plaintiff 
had an adequate remedy by appeal. 
Instead of availing himself of this 
remedy he allowed the time to appeal 
to pass without any action on his part, 
and on November 28, 1899, moved 
to strike off the judgment, and from 
the order refusing this motion took 
the present appeal. Under the cir- 
cumstances we are not called upon to 
determine whether or not the judg- 
ment was irregular or erroneous; it 
is sufficient to show that it was not 
void. And if it was not void the court 


121 35 PUR(NS) 





PENNSYLVANIA SUPERIOR COURT 


committed no error in refusing to 
strike it off after the time for appeal 
had gone by. The principles control- 
ling the question for decision are 
clearly enunciated in Clarion, M. & P. 
R. Co. v. Hamilton (1889) 127 Pa 
1, 17 Atl 752. It was not intended 
in the act of 1891 to give a party ag- 
grieved by a judgment obtained in an 
adverse proceeding, which at the worst 
is only erroneous and not void, two 
opportunities to obtain a reversal.” 
To the same effect, see American Soda 
Water Co. v. Taggart (1911) 46 Pa 
Super Ct 123, 125; Re Inter-Coun- 
ty Bridge (1923) 82 Pa Super Ct 59, 
61; Kaufmann & Baer Co. v. Landau 
(1928) 93 Pa Super Ct 457, 460, 
461; Hedley v. Snipes (1936) 124 Pa 
Super Ct 396, 404, 188 Atl 617; Bob- 
bitt’s Estate (1938) 131 Pa Super Ct 
386, 390, 200 Atl 279; Friel v. Bea- 
dle (1936) 320 Pa 204, 205, 182 Atl 
517. 

The Public Utility Law of 1937, 
P.L. 1053, contains nothing opposed 
to this legal principle. The provision 
in § 1101 that any party affected by 
an order of the Commission may ap- 
peal therefrom to this court “within 
thirty days after the service 
of the order refusing such applica- 
tion [for rehearing], or the service 
of an order modifying, amending, re- 
scinding, or affirming the original, or- 
der” is expressly based on the prior 
condition (see below®), that an appli- 
cation for a rehearing was pending 
and undisposed of in the thirty days 
following service of the order; and 


the application for a rehearing, thus 
referred to in § 1101, is that provided 
for in § 1006, which must be made 
within fifteen days after service of 
the order. It follows then that unless 
a rehearing is applied for within fif. 
teen days after service of the order, 
the party affected thereby must ap. 
peal within thirty days after the sery- 
ice of the order; and if a rehearing 
has been applied for within fifteen 
days, then an appeal must be taken 
within thirty days after the applica- 
tion is refused, or within thirty days 
after the order is modified, amended, 
rescinded, or affirmed pursuant to 
such application. It has no reference 
whatever to a petition for hearing 
and modification, or rehearing, filed 
a year and four months after the time 
allowed for an appeal had expired. 
The same question came up before 
us and was fully considered in Penn- 
sylvania R. Co. v. Public Service 
Commission (1935) 118 Pa Super 
Ct 380, 389, 391, 179 Atl 850, 854. 
relating to an order of the Commis- 
sion requiring the elimination of a 
grade crossing, from which no ap- 
peal was taken within the statutory 
period. We there said: “The pres- 
ent appeals are from an order of the 
Commission refusing to review and 
reconsider its original order, made 
nearly four months after that original 
order of the Commission had become 
final and not subject to appeal. In an 
action at law these appeals would not 
lie, but would be dismissed as an at- 
tempt to evade the statute limiting 





8 The none of § 1101, in this respect, is 
as follow 

“Section 1101 [§ 1431]. 
jurisdiction and practice 

“(a) Within thirty days after the service 
of any order by the Commission, unless an ap- 
plication for a rehearing may be pending, and 


Appeals to courts ; 


then within thirty days after the service of 
the order refusing such application, or the 
service of an order modifying, amending, 
rescinding, or affirming the original order, any 
party to the proceedings affected thereby may 
appeal therefrom to the superior court. 
(Italics supplied.) 
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the time within which appeals may be 
taken. Mayer v. Brimmer (1900) 15 
Pa Super Ct 451, 454. The same 
strict ruling will not be applied in a 
proceeding of this kind, but the 
grounds for a reconsideration should 
be restricted to the new matters and 
new or changed conditions set up in 
the joint petition, which had arisen 
since, and were not presented in the 
several petitions of these appellants 
fled April 19, 1934, and April 25, 
1934, respectively, and dismissed by 
the Commission on June 25, 1934, 
and not appealed from. See Delaware 
& H. Co. v. Public Service Commis- 
sion (1929) 96 Pa Super Ct 169; 
Atchison, T. & S. F. R. Co. v. United 
States (1932) 284 US 248, 76 L ed 
273, 52 S Ct 146. Parties, even in 
a proceeding of this kind, cannot be 
permitted, by a second motion to re- 
view and reconsider, to raise the same 


questions which were specially consid- 
ered and decided against them and not 
appealed from. A motion to recon- 
sider cannot be made a substitute for 
an appeal, after the time for taking 


an appeal has expired. Had 
the railroad company taken an appeal 
from the order of the Commission, 
following the dismissal of its first pe- 
tition to reconsider the order, because 
of the allocation against it of $25,000 
of the cost chargeable against the 
county—rather than the cost of the 
approaches to the bridge—a different 
question might be presented. 

But after specially raising the ques- 
tion by a petition to reconsider, the 
railroad company took no appeal from 
the order of the Commission or the 
dismissal of its petition. By its fail- 
ure to appeal in time, the railroad com- 
pany has relieved us of the necessity 
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of considering this point. For 
reasons already given, therefore, we 
shall not consider, in this appeal, ques- 
tions which should have been raised 
on an appeal from the order of the 
Commission filed April 2, 1934, or 
from the order refusing to review and 
reconsider that order, filed June 25, 
1934. Most of the cases cited by the 
railroad company deal with those ques- 
tions, which are not properly before 
us in this appeal. In all of 
the cases relied on, an appeal was 
promptly taken by the appellant from 
the order complained of. In none of 
them did the appellant acquiesce with 
the decision until the order had be- 
come final and not subject to appeal, 
and then by injecting a new question 
in the case attempt to reopen and re- 
view matters which had been raised 
and finally decided against it.” 

It will be noted that the order ap- 
pealed from in that case was a final 
one, directing the elimination of a 
grade crossing and allocating the cost ; 
it had nothing to do with rates. And 
the matters considered by us on the 
appeal related to developments in the 
situation on the ground which, it was 
alleged, had taken place after the or- 
der had become final. We refused to 
pass upon matters adjudicated in the 
order from which no appeal had been 
taken in time. 

The present appeal really seeks to 
set aside an interim order prescrib- 
ing temporary rates, which became ef- 
fective because not appealed from. 
The Commission was not required by 
the act to prescribe temporary rates, 
but having done so, and having had 
them sustained, without appeal, by the 
tribunal to which the respondent re- 
sorted, it cannot be required to re- 
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consider the matter because of evi- 
dence submitted by the respondent 
bearing on, and relevant to, the ques- 
tion of the rates finally to be deter- 
mined. Unless delayed further by the 
respondent’s resort to a bill in equity 
in the court of common pleas of 
Dauphin county to have said tempo- 
rary rates set aside, there is no reason 
why the ascertainment of the present 
fair value of respondent’s property de- 
voted to the public service should not 
be proceeded with and such value be 
promptly determined in accordance 
with the constitutional principles laid 
down by the Supreme Court of the 
United States and the supreme court 
of Pennsylvania, and the fair, just, 
and reasonable rates to be charged by 
the respondent, based on the value of 
its property so ascertained, be fixed 
and determined ; bearing in mind the 
provision of § 310(e) for amortiza- 
tion and recovery by the respondent 
of whatever amount it is entitled to if 
the final rates so fixed and determined 
should exceed the temporary rates 
prescribed under the interim order. 
[2] We deem it proper to say, in 
this connection, that the present case 
stands on a different footing from the 
usual run of rate cases, by reason of 
the fact that this court, after extended 
proceedings,* on March 5, 1921, de- 
termined that the fair value of re- 
spondent’s property for rate-making 
purposes on February 1, 1915, was 
somewhat in excess of $1,475,000. 
While we did not fix the value exact- 
ly, the discussion of the subject, in the 
opinion—see Beaver Valley Water Co. 
v. Public Service Commission (1921) 


76 Pa Super Ct 255, 272—shows that 
that figure might be taken approxi. 
mately as the value as of that date 
The supreme court, which had held in 
abeyance an appeal in the same pro. 
ceeding from 71 Pa Super Ct 43, pend. 
ing a decision by the Supreme Court 
of the United States in the case of 
Ohio Valley Water Co. v. Ben Avon, 
253 US 287, 64 L ed 908, PUR1920£ 
814, 40 S Ct 527, raising the same 
constitutional questions, remitted the 
case to this court, with directions to 
exercise our “independent judgment” 
in accordance with the decision of the 
Supreme Court of the United States, 
and subsequently affirmed our action 
as a proper exercise of that judgment 
—see Public Service Commission y, 
Beaver Valley Water Co. (1921) 271 
Pa 358, 114 Atl 373. 


In view of that determination there 
is no occasion for the Commission to 
delve again into the matters of origi- 
nal cost and other items of bookkeep- 
ing which were not very satisfactorily 
kept, but were passed upon and con- 
sidered by us in arriving at our deter- 
mination of the fair value of respond- 
ent’s property on February 1, 1915; 
for the basic value on February |, 
1915, cannot be fixed by the Commis- 
sion at less than $1,475,000. The de- 
termination of this court, affirmed by 
the Supreme Court, after seven years 
of litigation (including two appeals to 
this court and two appeals to the Sw- 
preme Court) as to the value of re- 
spondent’s property on February |, 
1915, is an adjudication which may 
not be disregarded or set aside by the 
Commission. The labor and expense 





4See Beaver Valley Water Co. v. Public 
Service Commission (1919) 71 Pa Super Ct 
43; Beaver Valley Water Co. v. Public Serv- 
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ice Commission (1921) 76 Pa Super Ct 255; 
Public Service Commission v. Beaver Valley 
Water Co. (1921) 271 Pa 358, 114 Atl 373. 
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incident to those proceedings, result- 
ing in the adjudication determining the 
yalue of respondent’s property on that 
date, is not to be thrown away or wast- 
ed by a reopening by the Commission 
of those matters passed upon and de- 
termined by this court and affirmed by 
the Supreme Court. 

The Commission, starting with said 
determination as a base figure, should 
deduct therefrom reasonable amounts 
because of retirements, depreciation 
and obsolescence, and should add 
thereto the fair and reasonable cost or 
value of additions, improvements, and 
betterments, and should take into ac- 
count in arriving at the present fair 
value any distinct trend or change in 
basic prices between 1915 and the 
present. The rate base being thus as- 
certained, on which the utility is en- 
titled to a fair and reasonable rate of 
return, proper allowances should be 
made for operating expenses, taxes 
and annual depreciation, and similar 
items, and the resulting sum will rep- 
resent the gross income which the re- 
spondent is entitled to receive; and a 
schedule of rates designed to produce 
that result should be put into effect. 

We recognize that orders fixing 
rates are not res judicata. Valua- 
tions, too, are subject to change in the 
respects above noted. But a judgment 
of a court (declared to be the judicial 
tribunal authorized by law to use its 
“independent judgment” in passing 
upon questions of confiscation—Ben 
Avon v. Ohio Valley Water Co. 271 
Pa 346, PUR1921E 471, 114 Atl 
369, and Public Service Commission 
v. Beaver Valley Water Co. supra), 
which fixes a basic valuation of a util- 
ity’s property, as of a certain date, aft- 
er a full consideration of the consti- 
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tutional elements entering into such 
determination, affirmed by the su- 
preme judicial authority of the state, 
does constitute an adjudication of 
such value as of that date, which must 
be accepted and followed by the Pub- 
lic Utility Commission in fixing future 
rates. 

The general subject is considered 
in Clark’s Ferry Bridge Co. v. Public 
Service Commission, 108 Pa Super 
Ct 49, 58, 61, PUR1933D 173, 165 
Atl 261, affirmed (1934) 291 US 227, 
233, 234, 78 L ed 767, 2 PUR(NS) 
225, 54 S Ct 427; Kittanning Teleph. 
Co. v. Public Service Commission 
(1922) 78 Pa Super Ct 436, 442; 
Philadelphia v. Public Service Com- 
mission (1924) 84 Pa Super Ct 135, 
144, 145; Willcox v. Consolidated Gas 
Co. (1909) 212 US 19, 22, 47, 29S 
Ct 192, 53 L ed 382, 48 LRA(NS) 
1134, 15 Ann Cas 1034; Napa Valley 
Electric Co. v. Railroad Comrs. 251 U 
S 366, 372, 373, 64 L ed 310, PUR 
1920C 849, 40 S Ct 174. 

As the present appeal will be 
quashed, we are not called upon to 
pass on the constitutionality—under 
either the Federal or state Constitu- 
tion—of § 310 as drawn, where the 
temporary rates prescribed are to be 
based on the original cost, or estimat- 
ed original cost, of the utility’s physi- 
cal property when first devoted to 
public use, less accrued depreciation, 
without giving consideration to any 
of the other matters which properly 
enter into a determination of its fair 
value. That provision was not passed 
upon or upheld by the Supreme Court 
of the United States in Driscoll v. Edi- 
son Light & P. Co. (1939) 307 US 
104, 83 L ed 1134, 28 PUR(NS) 65, 
59 S Ct 715, as respects the Federal 
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Constitution, nor by this court in So- 
lar Electric Co. v. Public Utility Com- 
mission (1939) 137 Pa Super Ct 325, 
31 PUR(NS) 275, 9 A(2d) 447, 


with respect to either the Federal or 

our state Constitution; and our state 

supreme court has not ruled upon it. 
The appeal is quashed. 
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Helen Kersten 


Duquesne Light Company 


[Complaint Docket No. 13317.] 


Service, § 137 — Discontinuance — Meter tampering. 


Power companies may discontinue service to those guilty of meter tamper- 
ing, since such a practice results in discrimination against consumers whose 
meters are operated without interference. 


[July 23, 1940.] 


( Ma anianctin against power company for discontinuing service 
because of alleged meter tampering; complaint dismissed. 


By the Commission: The basis of 
this complaint is that Mike Fedor, 
complainant’s husband, called at the 
Braddock office of Duquesne Light 
Company, respondent, on January 4, 
1940, and was informed that unless 
complainant paid the sum of $12.38 
to cover $2.28 for 76 kilowatt hours 
estimated to have been used but un- 
registered and $10.10 additional com- 
pany expense (this latter amount is 
a pro rata share of the total amount 
charged to respondent’s diversion ac- 
count into which the charges for me- 
ter irregularities and tampering ex- 
pense is charged; this charge did not 
include any charges in connection with 
any work done in the accounting de- 
partment or the connection depart- 
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ment on the irregularity work), that 
service would be disconnected. Re- 
spondent at this time told complain- 
ant that time for the payment would 
be extended to January 11, 1940, re- 
spondent agreeing that $4.38 could be 
paid on that date and the balance of 
$8 at the rate of $2 a month there- 
after. Complainant failed to make 
the initial payment demanded and re- 
spondent, on January 12, 1940, dis- 
continued electric service to complain- 
ant’s premises at 1001 River street, 
Braddock. 

On January 15, 1940, Mr. Fedor 
went to the Pittsburgh office of the 
Pennsylvania Public Utility Commis- 
sion and arrangements were then 
made with respondent that complain- 
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ant could pay the amount involved in 
monthly instalments of $2.07, the ini- 
tial payment to be made before serv- 
ice was reéstablished. Complainant, 
on January 16, 1940, made the initial 
payment of $2.07, whereupon service 
was restored. Complainant claims this 
amount was paid under protest, but 
respondent denies that the payment 
was made under protest. 

The testimony shows that the meter 
was placed in service on complainant’s 
premises on April 23, 1937, and was 
properly sealed by respondent. Re- 
spondent’s meter reader, on Decem- 
ber 7, 1939, when taking the regular 
monthly reading of the meter, was 
detained by complainant from imme- 
diate access to meter, claiming he 
wished to put the dog away (notation 
on respondent’s meter sheet confirms 
this condition—‘“bad dog, bites, 
watch”), but when reading the meter 
noted finger marks on the cover. The 
meter reader made a report to his su- 
perior who detailed a meter inspector 
to make an inspection of the meter. 
The inspection was made and a re- 
port dated December 21, 1939, re- 
vealed that the inspector ‘Found large 
loops in cover seals. The 
washer on the right cover stud was 
slightly marked, and there was a small 
amount of fuzz. Also the cover was 
loose on both studs.” The inspector 
resealed the meter and left it in prop- 
er condition, taking the defective met- 
al and felt washer found on the meter 
with him, which were submitted at 
the hearing as respondent’s Exhibit 
No. 6. The record shows that the 
washer from the right stud of the 
meter was bent and marked where 
the bend was made, that the felt wash- 
er was slightly notched and there was 
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also a circular bruise on the top sur- 
face of the disc. 

On January 25, 1940, this same in- 
spector was ordered by respondent to 
remove the meter involved and install 
another one in its place. The meter 
was removed without disturbing the 
seals and was taken to respondent’s 
offices. Upon further inspection it 
was found that the right cover seal 
which had been installed on December 
21, 1939, had been again tampered 
with, marks being on both sides of the 
seal, that the letters “D. L. Co.” on 
the seal used by respondent to seal its 
meters were spread, and additional 
marks were found on the disc, two dis- 
tinct ones, one a continuous circle. 
The witness stated it was his opinion 
that an object was inserted through 
the stud hole in meter cover and that 
in coming in contact with the disc it 
was pressed down, which retarded its 
rotation, preventing full registration 
of all electric energy passing through 
the meter and used by complainant. 

Respondent, upon review of com- 
plainant’s meter readings, also no- 
ticed a great drop in consumption of 
energy beginning August 1939, and 
continuing until December 21, 1939, 
as follows: 


January 

February 

September 
October 
November 


MBB, ceccisienes 25 
December .... 


| ore 21 


The tariff of respondent in effect at 
the time of these occurrences con- 
tained the following provisions: 

“Where the service of facilities or 
equipment have been tampered with 
resulting in improper measurement of 
the service supplied, the customer shall 
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be required to pay for such electric 
service as the company may estimate, 
from available information, to have 
been used but not registered by the 
company’s meters; and, in addition 
thereto shall be required to bear the 
cost incurred by the company for in- 
vestigation and inspection, and for 
such protective equipment as, in the 
judgment of the company, may be nec- 
essary. 

“The company may shut off the 
supply of electric service and remove 
its equipment from the premises up- 
on reasonable notice, in case the com- 
pany’s property on the premises has 
been interfered with, or in case evi- 
dence is found that the service wires, 
meters, switchbox, or other appurte- 
nances on the premises have been tam- 
pered with.” 

The Commission’s Revised Circu- 
lar No. 10-A adopted June 19, 1939, 
Rule XXV, Payment for Current 
Registered by Reason of Tampering, 
provides: 

“Tf the Commission shall find in 
any case that a meter has been tam- 
pered with so as to interfere with ac- 
curate registration of current con- 
sumed, the utility whose meter has 
been tampered with shall be entitled 
to payment for energy or demand 
used but unregistered during a period 
not exceeding one year prior to the 
date of discovery of the tampering, 
unless the time of tampering can be 
shown, in which case the excess sub- 
sequent to such time shall be paid for. 

“When the period of registration 
error in Rule 24 can be definitely fixed 


and is less than the minimum pro. 
vided for, the adjusted amounts of 
payment shall be based upon actual 
time.” 

Complainant does not suggest that 
these provisions are either unreason- 
able or improper. 

In many decisions we have fully 
discussed the discriminatory situation 
created by meter tampering. We now 
reaffirm the principle enunciated in 
these decisions, namely, that meter 
tampering results in discrimination 
against consumers whose meters are 
operated without interference, and 
that a public utility is justified in dis- 
continuance of service, or other action 
under its tariff, to prevent such dis- 
crimination where the evidence of 
tampering is established. 

From the testimony regarding the 
examination of the meter by respond- 
ent’s meter inspector on December 21, 
1939, and again on January 25, 1940, 
we find and determine that there was 
tampering with the meter involved and 
that this resulted in a loss to respond- 
ent. With regard to the sum of $12.38 
required by respondent to be paid by 
complainant to cover the items here- 
inbefore enumerated, in view of the 
expense to respondent caused by ne- 
cessity for extra inspection, the con- 
cealed use of current without payment 
and other expenses resulting from the 
tampering, we find that the require- 
ment for the payment of $12.38 is 
not unreasonable; therefore, 

Now, to wit, July 23, 1940, it is 
ordered: That the complaint be and 
is hereby dismissed. 
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PUBLIC UTILITY COMPANIES 
IKE THIS MODERN HI-SPEED 
IQUID TYPE DUPLICATOR 


Public Utility companies everywhere are finding 
his new, electrically-operated, liquid type dupli- 
ator a boon to their operating efficiency. It gets 
out copies of their financial and operating reports, 
rate schedules, specifications, engineering draw- 
ings, service orders, factory orders, forms and other jobs --<= MAIL TODAY TO 


with amazing speed, convenience and economy. Whole 
Ditto uc. 


operations are speeded up and made more efficient. 
2219 W. Harrison St., Chicago, Ill. 


Gentlemen: 
Send me copy of your book, “Copies— 
” oO € Py + 


i 
1 
1 
This machine uses no stencil, no type, no ink. It repro- : 
duces 300 and more copies from one original, at a 70-a- 
minute clip, in one to four colors, 6c for the first 100 copies, ; 
ic thereafter. Masters can be used repetitively—excellent : 
1 

1 

1 

1 

1 

1 

1 


Their Place in B N ig: 





for accumulative reports. 

Get more facts about this new duplicator and its many 
uses in the Public Utility field. Write for ‘““Copies—Their 
Place in Business.” No obligation, of course. 
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$12,000,000 To Be Spent By 
Connecticut Utilities 


ONNECTICUT public utilities have adopted 

construction budgets in order to meet re- 

quirements for national defense which will ex- 
ceed $12,000,000. 

Connecticut Power Co. has ordered a 25,000 
kw. turbo-generator from General Electric 
Co. for its Stamford plant which will be put 
in operation next year. 

United Illuminating Co. is installing a new 
25,000 kw. generator at its Bridgeport plant 
and is building tie-lines connecting that station 
with its New Haven generating plant. This 
additional capacity and transmission line is ex- 
pected to be completed in 1941 at a total cost 
of $3,000,000. 

Connecticut Light & Power Co. has ordered 
a 43,000 kw. generator from Westinghouse 
Electric & Manufacturing Co. as part of its 
$4,500,000 construction budget. The expansion 
program, calling for enlargement of the com- 
pany’s Devon station, construction of substa- 
tions and transmission lines as well as power 
plant enlargement is scheduled for completion 
next year. 


Gas Appliance Manufacturers 
Elect New Officers 
W 


E. DERWENT, of Rockford, IIl., vice- 

e president of the Geo. D. Roper Cor- 
poration, was elected president of the Associa- 
tion of Gas Appliance and Equipment Manu- 
facturers at the organization’s annual meet- 
ing held in Atlantic City October 7. He 
succeeds Frank H. Adams, vice-president of 
the Surface Combustion Corp., of Toledo, 
Ohio, to the presidency. 

Mr. Derwent, who has been active in the 
gas industry for the past thirty-five years, is 
a director of the American Gas Association 
and a past president of the Mid-West Gas As- 
sociation. 

Willard F. Rockwell, president of the Pitts- 
burgh Equitable Meter Co., of Pittsburgh, Pa., 
was elected vice-president. 





DICKE TOOL CO., Inc. 
DOWNERS GROVE, ILL. 
Manufacturers of 
Pole Line Construction Tools 
They’re Built for Hard Work 











| Industrial Progress 


Selected information about manufacturers, new prod- 
ucts, and new methods. Also news on utility expansion 
programs, personnel changes, recent and coming events. 


Mr. Rockwell is also president of the Merco 
Nordstrom Valve Co., Pittsburgh; chairman 
of the board of the Standard Steel Spring Co, 
of Coraopolis, Pa., and a director of the 
American Mutual Liability Insurance Co., Bos- 
ton, and of the Commercial National Bank & 
Trust Co., New York. 


New Turbine Generator Ordered 
By Cincinnati Gas & Electric 
Ca capacity of 65,000 kw will be 

added to its Columbia Park Station by 
the Cincinnati Gas & Electric Company witha 
General Electric turbine-generator jus 
ordered and scheduled for shipment in Janu- 
ary, 1942. The new unit will join three other 
General Electric turbine-generators already in- 
stalled in this station, and will duplicate the 
most recently installed of these. 

Of the tandem compound type, it will be 
rated 81,250 kva, 1800 rpm, and 13,200 volts, 
Specifications call for hydrogen cooling and 
steam conditions of 650 Ib, gage and 900 de- 
grees. 


J-M Announces Oil-Resisting 
Caulking Compound 
T 


o meet the need for an oil-resisting elec- 

trical caulking material for transformer 
and oil switch bushings and covers, the Johns- 
Manville Research Laboratories have de- 
veloped a new, permanently plastic substance 
called Petroseal, a compound that is equally 
adaptable to any electrical apparatus employ- 
ing transil oil, according to an announcement 
recently issued by Johns-Manville. 

Petroseal is described as a non-hardening, 
adhesive plastic compound which will not 
slump or flow, nor dry out or check. It re- 
mains easily workable over a wide range of 
temperature. It adheres readily to any clean, 
dust-free surface, yet can be easily removed 
and salvaged. The material has good dielectric | 
strength and is not injurious to workers’ hands. 

The compound weighs approximately 100 
Ib. per cu. ft., and it is furnished in 1 and 5-Ib. 
pugs, cartons of 30 and 12 pugs, respectively. 


Automatic Gas Coffee Maker 


AS line of automatically controlled, gas 
fired coffee makers developed by Ershler 
and Krukin, Inc., is now being marketed to 
the food service industry under their trade 
name “Thermolator.” 

The manufacturers claim that the method 
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The careful investor judges a 
security by the history of its 
performance, _ 


KERITE 


in three-quarters of a century of continuous 
‘production, has established a record of per- 
: formance that is unequalled in the history 
of insulated wires‘and cables. 


is a seasoned security. 
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of brewing as developed in this device, insures 
uniform coffee at all times because of a sys- 
tem of controlled operation which eliminates 
all guess work and is not dependent upon 
human care or skill. 

The coffee is made by the French drip 
process and filtered through fibre filter paper 
by an improved method. 

The device consists of two glass coffee con- 
tainers having a capacity of 24 gallons each 
which permits coffee to be served from one 
container while fresh coffee is being brewed 
in the other. This coffee maker has a water 
jacket with a capacity of 93 gallons which pro- 
vides ample capacity for two bowls of coffee 
without refilling. Hot water, suitable for tea 
or other purposes may be withdrawn from the 
center water faucet as required. 

The manufacturer claims that coffee can 
only be made from water that has reached a 
definite predetermined temperature which at 
no time can vary and uniform quality is in- 
sured. Because of its design the heated water 
is delivered in a fine spray over the coffee 
basket at the proper temperature, velocity and 
measured quantity to insure a beverage of the 
desired strength. 


Heavy-Duty Dodge Diesel 


| igetmesiocatl mechanical improvements and 
numerous changes to provide increased 
comfort and safety are incorporated in the 
heavy-duty Dodge Diesel truck for 1941, 
which retains all the proved Diesel-power fea- 
tures that enabled the 1939 and 1940 models 
to reduce hauling costs throughout the coun- 
try. 

An important mechanical improvement on 
the 1941 models is an auxiliary 6-volt gener- 
ator to operate all lights, (both truck and 
trailer), instruments and new dual horns. 
The auxiliary generator combined with 
“Sealed-Beam” headlights, also new for 1941, 
result in improved lighting and greater safe- 
ty. The 24-volt primary generator and 24-volt 
starting motor assure fast starting under all- 
weather conditions. 

Facts established by Dodge engineers in 
twelve years of research and experiment form 
the basis of the 1941 Diesel design, claimed 
to show decreased fuel costs of as much as 
55 per cent or even more in comparison with 
equivalent gasoline engines under the same 
load and operating conditions. 

The Dodge Diesel is a “full-Diesel” engine 
which utilizes heat created by compression for 
ignition of the fuel. The engine has a brake 
horsepower rating of 100 at governed speed 





MARTENS & STORMOEN 
successors to 
THONER & MARTENS 
Disconnecting Switches 
Heavy Duty Switches 
15 Hathaway St., Boston, Mass. 











of 2600 R.P.M., maximum torque of 240 
Ibs. at 1200 to 1300 R.P.M. with a compressio; 
ratio of 14.75 to 1. 

Outstanding characteristics of the Dodge 
Diesel truck are its rapid acceleration and 
excellent hill-climbing ability, which cut ryp. 
ning time in either city or country hauling 
Other advantages, it is claimed, are fuel ecop. 
omy, greater safety, light weight, and me. 
chanical simplicity. 


G-E Equipment for Alcoa 
Expansion 


HE Aluminum Company of America has 

recently ordered 42,000 kva of General 
Electric transformers and a G-E oil circuit 
breaker of 2,500,000 kva interrupting capacity 
for installation at its reduction plant in Alcoa, 
Tenn., as a further expansion of the electric 
equipment supplying power to its reduction 
and fabricating plants. 

Situated in a strategically isolated location, 
the Alcoa plant is the largest aluminum reduc- 
tion plant in the United States and plays a 
most important part in national defense plans, 
The expansion now under way is being made 
to meet increased demands for national de- 
fense materials, particularly aluminum and 
aluminum alloys for use in the airplane in- 
dustry. 


Manufacturers Announce Plans 
for 1941 “CP” Range Promotion 


HE 1941 program for the sales develop- 
ment of “CP” (Certified Performance) 
gas ranges in the United States and Canada 
through year-round promotional, advertising 
and educational campaigns to be conducted on 
a more comprehensive scale than in previous 
years, was announced at the recent annual 
meeting of the Association of Gas Appliance 
and Equipment Manufacturers. i 
Lloyd C. Ginn, sales promotion manager of 
the American Stove Company, Cleveland, was 
reélected chairman of the Management Com- 
mittee. 

The cooperative budget allowed for the 1941 
“CP” gas range selling program amounts to 
$115,000, which exceeds that of 1940. These 
funds are in addition to expenditures by the 
twenty-six “CP” gas range manufacturers and 
the American Gas Association’s half-million 
dollar appropriation for 1941 gas cookery and 
“CP” range promotion, it was announced. | 

The program includes the following eight 
separate items: 

1. Gas Industry campaigns; 2. Dealer pro- 
motions; 3. Publication of a range merchan- 
dising handbook ; 4. Consumer and sales train- 
ing aids; 5. A field planning service ; 6. A “CP” 
Audio-training service; 7. “CP” Ranger Club 
activities ; 8. Home service contests. 

Two major gas industry campaigns will be 
staged in 1941, a Spring drive and a Fall cam- 
paign. 

The 15,000 key gas range dealers through- 
out the United States and Canada will receive 
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TRENCHING JOBS --- 


L-TAMP with a 
FiCLEVELANDS” 


gprs 80 
CLEVELAN hine of its Kind— 
Only Machin _— Lays 
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ompact—Fast and Flexible 


ITH the two “CLEVELANDS” illustrated here you will save 
money on your trenching jobs from the breaking of ground to the 
last foot of earth tamped. 

Time-tested, time-proven, compact, fast, flexible, streamlined for light 
weight—easy to move around the job, easy to move around the country, 
yet rugged and abundantly powered, these “CLEVELANDS” have the 
built-in qualities that enable you to get your pipe in the ground quickly, 
with least “times-out” and at lowest cost. Don’t delay—get the details— 
Write today. 





THE CLEVELAND TRENCHER COMPANY -_— 


“Pioneer of the Small Trencher” « 
20100 ST. CLAIR AVENUE CLEVELAND, OHIO 
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special mailings in connection with the Spring 
and Fall gas industry campaigns. 

The 1941 gas range merchandising handbook 
will contain sales, demonstration and display 
ideas and suggestions. 

Activities under the heading “Consumer 
Education and Sales Training Aids” will con- 
sist of sound-slide films, and food and health 
charts. 

One sound film, entitled “The Parade to 
Profits” is designed exclusively for gas com- 
pany and dealer showings. The other, “Straight 
to Your Heart” is for either gas company, 
consumer, or dealer employee showings. It 
tells a complete story of the “CP” range. 

The health and food charts, 43 in number, 
form the nucleus for a gas cookery story from 
the health and food savings standpoint. 

The field planning service will be conducted 
through the American Gas _ Association’s 
regional managers, the chairman of the do- 
mestic gas range committee, and forty-eight 
state managers who will assist in setting up 
local “CP” range promotional activities. “The 
“CP” range manufacturers have made avail- 
able the services of a field staff to offer as- 
sistance in gas company and dealer sales train- 
ing meetings and field help in setting up cam- 
paign plans. In addition to the field staff, a 
Campaign Planning Bureau is offered at the 
Association’s headquarters where ideas for 
newspaper ads, sales contests and other mis- 
cellaneous suggestions may be obtained. 

The “CP” range manufacturers have ap- 
propriated funds for a $1,500 prize contest 
which will be open to the home service repre- 
sentatives of utility companies who make the 
best “streamlined” demonstrations in 1941. 





Fruehauf Trailer Does Efficient 
Dump Job 


HE Fruehauf dump trailer shown below 
is working on a job for the Ohio Edison 
Company at Akron, Ohio. This unit, a 153 
yard dump, hauls 124 tons of coal mined in 
local Ohio strip mines. It travels approximate- 


With more than 10,000 gas company anj 
range dealer salesmen already registered fo; 
participation in the “CP” Range Club, plans 
for major increases in registration and mem. 
bership are based on a larger appropriation 
than ever before. The program for this salg 
club includes the offer of awards to salg 
winners. 


Business Organization Problems 
Studied for Executives 


B™ AUSE of the increasing volume of bug. 
ness and the resulting need for building 
up or supplementing the existing personne, 
questions of organization are in the forefront 
of business thinking today. Key executives 
faced with problems of organization whether 
company-wide or departmental, may find data 
of practical assistance in a new report entitled, 
“Business Organization” just issued by the 
Policyholders Service Bureau of the Metro- 
politan Life Insurance Company. 

This report provides information on certain 
general principles and general patterns of or- 
ganization structure which can be applied to 
individual circumstances. A major part of 
the report is devoted to a description of the 
organization plans of 20 representative com- 
panies as case studies under the broad indus- 
trial classifications of railroads, public utili- 
ties, manufacturers and retail establishments. 
Reproductions of the organization charts of 
seven companies are included. 

Among the points discussed are basic types 
of organization, the subdivision of authority 
into administrative groups, the factor of span 
of control and the question of centralization 





ly 50 miles from the strip plant to the local 
Ohio Edison Company powerplant and, ac- 
cording to.an announcement, replaced two 
older straight trucks with dump bodies. The 
Fruehauf trailer unit makes four trips per day 
on the average and at the present time is work- 
ing 24 hours per day hauling 100 tons every 
24 hours. 


Fruehauf Dump 
Trailer at work for 
Ohio Edison Co. 
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A recent, modern 
furnace installation 


Some reasons for their preference: ® Designed and 
built under one roof by a specialized organization ® 
Ample production facilities for the largest sizes needed 


® Capable technical counsel to help you 
with your most intricate problems! 


TRANSFORMER COMPANY 


1701 ISLAND AVENUE, N. S., PITTSBURGH, PA. 
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or decentralization. It also considers the com- 
mittee, bath as a policymaking and as an ad- 
ministrative device, and the place of organiza- 
tion charts and manuals in the general picture. 

This report is available to executives who 
address the Bureau on their business sta- 
tionery. Address: Policyholders Service Bu- 
reau, Metropolitan Life Insurance Company, 
One Madison Avenue, New York City. 


New Air-Cooled Transformers 
Feature Safety 


N advanced design of air cooled trans- 
A formers providing a higher factor of 
operating safety than ever before realized has 
been announced by the Westinghouse Electric 
and Manufacturing Company. With 60 cycle 
ratings ranging from 150 to 500 Kva inclusive 
for single phase and 150 to 1000 Kva inclusive 
for 3 phase, voltages 13200 volts and below, 
type ASL transformers are designed specifi- 
cally for installations in buildings where safe- 
ty is essential. Because no fire and explosion 
hazards are possible with this design, sub- 
stantial savings are obtained by the elimina- 
tion of protective vaults. Improved regulation 
and increased output is obtained because these 
transformers may be located near the load 
center, thus permitting short secondary cable 
runs. 

The housing is constructed of expanded 
metal finished in a black baked-on moisture- 
proof enamel which permits a free and easy 
flow of air from all sides and provides safety 
against accidental contact with live terminals. 
The primary and secondary coils are separated 
by liberal air spaces through which a stream 
of air constantly circulates. The windings are 
designed for a 75° C. temperature rise under 
continuous full load operation. 

Heat resisting insulation, including porce- 
lain, asbestos, mica, glass and air (inorganic 
materials) are used throughout allowing oper- 
ation at higher temperatures than are per- 
missible with liquid filled transformers. 

Savings result from the elimination of the 
maintenance expense normally incurred with 
the operation of liquid filled transformers. 

The weights and dimensions of Type ASL 
air-cooled transformers compare favorably 
with similar ratings of liquid filled designs. 

Additional information will be supplied on 
request from Dept. 7-N-20, Westinghouse 
Elec. & Mfg. Co., E. Pittsburgh, Pa. 


Launches Appliance Program 


HE outlook for fall appliance business is 

very bright because of continued good 
business according to Frank R. Kohnstamm, 
sales manager of the Westinghouse Mer- 
chandising Division. This is particularly true 
of the small appliance and laundry equipment 
business. Westinghouse is counting on one of 
the best fall volumes of small appliances and 
laundry equipment in its history. To enable 
distributors and dealers to make the most of 
the opportunities presented, Westinghouse is 


(Continued ) 


launching a complete sales plan built around 
new products, a plan to build dealer floor traf. 
fic and an increased advertising appropriation, 

The fall selling program will be supported 
by a schedule of 13 full-page advertisements 
in four leading weekly magazines, and in ex. 
panded newspaper advertising schedules, both 
on a company-paid key city program and on a 
dealer-company coOperative basis. 

Feature of the intensified promotional effort 
will be nation-wide distribution of a new game 
that will be obtainable free at Westinghouse 
dealers. Announcements offering the game for 
10 cents if requested by mail, or without 
charge if obtained by an adult from a West- 
inghouse dealer, will be carried weekly on 
“Musical Americana,” the Westinghouse radio 
program, and newspaper advertising also will 
carry mention of the game. 


Taylor Offers New Remote 
Pneumatic Transmission System 


F or the correlation of temperature, pressure, 
flow or liquid level on a centralized panel 
or in a control room, remote from the point of 
measurement, Taylor Instrument Companies, 
of Rochester, New York, offers the new Tay- 
lor Remote Pneumatic Transmission System. 

Utilizing standard Taylor instruments, this 
new system is, according to the manufacturer, 
adaptable wherever a simple, accurate, practi- 
cal and economical means of indicating, re- 
cording or controlling variable remote from 
the point of measurement is desired. 

Bulletin No. 98156 which describes the many 
advantages of the systems in the measurement 
and control of pressure, rate of flow and liquid 
level, may be secured from the manufacturer. 


¥ 


New Appointments 
Dodge Truck 


F apevoricine aid ot George W. Malcolmson as 
assistant sales manager of the truck divi- 
sion, Dodge Brothers Corporation, is an- 
nounced by Lee D. Cosart, truck sales mana- 
ger. 

For two years prior to his present appoint- 
ment Mr. Malcolmson was Chicago regional 
manager for Dodge. A native Detroiter, he 
joined the Dodge truck sales organization in 
the special equipment division in 1930. Subse- 
quently he was associated with the factory 
truck sales promotion and advertising depart- 
ments and in 1933 was appointed truck repre- 
sentative in the Detroit and Chicago regions. 
In 1934 he was named Chicago city manager 
and in 1936, became regional manager at At- 
lanta. 

In announcing the appointment, Mr. Cosart 
stated that expansion of the factory truck 
sales force coincided with the expectation by 
Dodge, based on all present indications, of 
substantially increased truck business during 
the 1941 model year. 
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CHEVROLET TRUCKS 


The massive new front-end design of the 
41 Chevrolet truck is suggestive of the new 
ower, strength and durability of the famous 
thrift-carriers for the nation.’’ The new 90- 
orsepower valve-in-head truck engine pro- 
des greater pulling power with Chevrolet’s 


aditional economy. 


The new longer wheelbases on all chassis 
ermit new, spacious cabs that provide greater 
river comfort and safety. 


These and a host of other new and impor- 
tant features make the new 1941 Chevrolet 
truck the greatest value ever produced by the 
manufacturer who leads all others in truck 
sales. 


Whether you need a truck for speedy deliv- 
ery service, or for light, medium or heavy duty 
hauling, you’ll find among Chevrolet’s 60 
models on nine wheelbase lengths a truck per- 


fectly suited to your requirements. 


CHEVROLET MOTOR DIVISION, General Motors Sales Corporation, DETROIT, MICHIGAN 


POWER PLUS FOR PEAK PERFORMANCE 
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SC CHAM BER 


This saves the repair man’s time... 
the two halves just snap together 
or snap apart, instantly. No delays 
or troubles with nuts or screws. 
Typical of Trident Meter simplicity 
throughout. 


NEPTUNE METER COMPANY - 50 West 50th Street, NEW YORK CITY 
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Dictograph Intercommunicating Equipment being used by Customer Contact Clerk in securing credit veri- 
fication from History records. Loud Speaking Equipment allows both hands of History Clerk free for 
handling necessary records while relaying information. 


IMPROVE YOUR 
CUSTOMER CONTACTS 


How rapidly can your Contact Clerks take 
care of service applications .. . bill ques- 
tions . . . complaints? 

How satisfactorily to your customer? ... Do 
your transactions pass the "peak load test"? 


Unless your Company has a perfect score on these questions you will 
want to know more about the Dictograph Customer Contact System. 


Specially designed Dictograph Intercommunicating Equipment for Con- 
tact Clerks provides instant entree to Credit, Meter Records, Service 
and Unit book information. Green and red signals bring back Credit 
approval or rejection,—swiftly . .. silently! Loud speaking Dicto- 
graphs for Credit and Service Clerks permit use of both hands for 
record references, enabling personnel to check records speedily and 
accurately during peak periods. 


Existing record facilities can be linked up to centralized Customer Con- 
tact Clerks by means of Dictograph. Applications, Duplicate Bills, 
Comparative Readings, High Bill Complaints, Discounts, etc., can 
be efficiently and speedily handled. 


May we have our Special Utility Representative call to discuss your 
problem with you .... no obligation. 


DICTOGRAPH SALES CORPORATION 
580 Fifth Avenue, New York 
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AVANT 
JILEDGER 


85% Rag Content 


The paper for IMPORTANT records and forms 


To insure maximum service and satisfaction from account- 
ing forms, loose leaf forms and all other important or hard- 
working forms, put them on WAVERLY LEDGER. 


Made by Byron Weston Company, the ledger paper special- 
ists, this 85% rag content ledger has extra strength and 
durability to stand up in books, binders or files. Its perfect 
ledger finish keeps typed or written entries clean and easy 


to read in spite of frequent use or rough handling. 


WAVERLY LEDGER is made in White, Buff, Blue and 
Horizon Green and is available with the Weston made-in- 


the-paper hinge for loose leaf forms. 


Specify Waverly Ledger when ordering important 
forms. Available through your regular source of supply. 


BE A BETTER BUSTER 


if at-Munt-Xelalalicce] Mm ohcelduikohdtolaMmolofole) am ole] ol-1 eum old ial iintepmmaulllale Pim ( [Mill -Mmunlore lor 41 
Weston’s Papers will help you buy more efficiently. To receive free copies regularly, 


write BYRON WESTON CO., DALTON, MASS. odep:.¢ 
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SPRAGUE COMBINATION METER-REGULATOR 


Natural and Butane Service 


THE SPRAGUE METER CO. 


LATEST ACHIEVEMENT 
IN 
GAS MEASUREMENT AND 
CONTROL. 


For Manufactured, 


Write for bulletin. 


Bridgeport, Conn. 
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ASPLUNDH 


ECONOMICAL LINE CLEARING 


Clearing lines THROUGH trees to 
accomplish smooth transmission of 
electricity fer light, power and 
communications OVER them. 


ASPLUNDH TREE EXPERT COMPANY 
Home Office JENKINTOWN, PA. Ogontz 3750 
Chicago, Ill. Alexandria, Va. Rutherford, N. J. 
Randolph 7773 Alexandria 3581 Rutherford 2-7434 
Binghamton, N. Y. Washington, D.C. New Castle, Penna. 
Binghamton 4-5314 Shepherd 6115 New Castle 2285 
Columbus, Ohio Baltimore, Md. Pittsburgh, Penna. 
Adams 5432 Plaza 7656 Atlantic 9798 


LINE CLEARING 
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A new book for metermen 


TELLING HOW TO 
measure alternating-current 
energy with the induction 
watt-hour meter 














Make the information on 
metering in this practical 
new book bring you real 
profit... 


You know your job. But the 
more you know about it, the 
more you know about the tools 
you work with, the more you 
know about attacking and 
solving properly special prob- 
lems in your line—the more 
valuable you are as a man and 
as an employee. 


THESE TEN PRAC.- 


TICAL CHAPTERS 
WILL HELP YOU 


@® Early History of the Watt- 
hour Meter Art. 


@ Elemental Theory of Torque 
Production. 


© Essential Elements of the 
Watt-hour Meter. 


@ Application of the Essential 
Elements in Modern Meters. 


® Watt-hour Constants; Gear 
and Register Ratios. 


® Vector Analysis of the In- 
duction Watt-hour Meter. 


© Compensation of Errors. 
® Polyphase Metering. 


® Analytical Checking of Meter- 
ing Schemes. 


© Metering Special Circuits. 


This informative book answers for metermen the follow- 
ing questions: 


1. What makes the disk in a meter go around? 

2. How can this revolving disk be made to measure 
energy? 

3. What metering scheme should one use to measure 
the energy in a particular circuit? 

4. How may one be sure that all the energy in such a 
circuit is metered by the particular scheme chosen? 


The presentation is based throughout, on the author's 
long experience in teaching metering principles to groups 
and special classes of metermen. 


THE MEASUREMENT OF 
ALTERNATING-CURRENT 
ENERGY 


BY DONALD T. CANFIELD 


Associate Professor of Electrical Engineering, 
Purdue University 


210 pages 5% x 8, 74 illustrations $2.00 


i ee book begins with an outline of the development 
of the principles of metering. It then provides an 
answer to the question: What are the ways and means, 
together with their modifications, of producing a torque 
on a rotatable member by electromagnetic means? 


After showing the possibilities of producing rotation in 
a disk by electromagnetic means, it explains why such 
motion must have a purpose. Then follows a discussion 
of the remaining essentials of an energy meter and the 
application of these essentials in modern meters. 


Meter constants and methods of compensation are cov- 
ered in considerable detail. Also a method is developed 
and applied for checking the correctness of a proposed 
metering scheme to ascertain whether or not the pro- 
posed meter will or will not record all the energy pass- 
ing through the metering point. 





Send check, money-order or cash to 


PUBLIC UTILITIES FORTNIGHTLY 


MUNSEY BLDG., WASHINGTON, D. C. 








New 1941 
JODGE 4¢2z<TRUCKS 





NOW READY! 


HERE’S WHY THEY’LL 
CUT YOUR COSTS.. 


Yes, more than ever, new 1941 Dodge 
Rated trucks are built to fit the job— 
job! The chart (at right) tells why. 

n, too... they’ll save money on your job 
ause of dependable Dodge quality—Dodge 
ity that comes from fine materials; Dodge 
ity that endures because of precision 
nufacturing and workmanship. 

d it all up! Progressive Dodge truck engi- 
ring...reliable Dodge quality...Dodge low 
es. The sum total is VALUE... big value! 
your Dodge dealer now ... for the best 
k you ever owned. 


DGE DIVISION, CHRYSLER CORP., DETROIT, MICH. 


DEPEND ON DODGE fo6-Rated TRUCKS 


"223 TON CAPACITIE 112 STANDARD CHASSIS AWD BODY MODELS ON 18 WHEELBASES 






A TRUCK THAT FITS YOUR JOB 
SAVES YOU MONEY / 


Trucks too small for your Dodge builds 112 standard 
job or too large for your chassis and body models—one 
job are costly. to fit your job. 


powered or overpowered has the right one of 6 different 


Trucks that are under- Each Dodge Job-Rated truck 
are wasteful. > truck engines. 


units throughout last right one of many clutches, 


Trucks with the right sized Each Dodge truck has the 
longer on your job... transmissions, rear axles, etc. 


Dodge Job-Rated Trucks are 


PRICED WITH THE LOWEST 
for Every Capacity 


What you pay for trucks 
is important . . . but what 
you get for what you pay 
is even more important. 





“Sob-Realed MEANS A TRULK TWAT FITS YOUR J08 
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THE CREED OF 
A BRAIN-TRUSTER 


“New industries will not 
just happen as the automo- 
bile industry did. They will 
have to seem probably de- 
sirable features of the whole 
economy before they can be 
entered upon.” 


—Rexford Guy Tugwell 


N OTHING about the automobile* 
industry to make it a “probably desir- 
able feature of the whole economy,” 
when, in 1892, Charles and Frank 
Duryea drove a gasoline buggy through 
the streets of Springfield, Mass. 

Nor in 1893, when Mrs. Ford 
watched Henry go popping down Bag- 
ley Avenue, in Detroit. 

Still no social significance, that a 
brain-truster could detect, even in 1899 
when companies with aggregate capi- 
tal of 338 millions had been organized 
to manufacture these new vehicles. 

If “planned economy” had been the 
law forty years ago, America might 
still be gidapping, for there was noth- 
ing in the early efforts of Ford, Olds, 
Hupp, Packard, Willys and the others 
to convince the bureaucrats that the 
automobile was destined to provide 


Detroit to New York 7% Days 


Nope, No Social Significance / 


more jobs, more leisure, and, oh yes— 
more tax money, than all industry com- 
bined had provided in any year previ- 
ous to 1910. 


The brainiest brain-truster can’t plot the 
course of initiative. He can plot only the status 
quo. But initiative built the automobile, the 
railroad, the radio and all the other American 
symbols of abundant living. 

Yes, the professor is right—‘tnew indus- 
tries will not just happen.” They never have. 
They rise out of a way of life that lets men 
dream and build their dreams into tomor- 
row’s realities. What Helps Business Helps 
You. 


*Write for “Your Automobile and Free Enter- 
prise’ enclosing 10 cents to cover costs. 


This message is published by 


NATION'S BUSINESS 


It is the 45th of a series contributed toward a 
better understanding of the American System 
of free enterprise. If you’d like to express your 
views on the American Way why not write to 
your Congressman or Senator? 
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The 3200-ampere generator bus at T.V.A.’s Hiwassee num conductors. Each conductor is made up of two 
Dam project uses Alcoa channel conductors and is 6-inch Aluminum channels placed to form a hollow 
aried in this Aluminum housing. Because Aluminum square, and the bus joints are welded. 
snonmagnetic, the heating effect of magnetic materials Aluminum housings and buses are easily fabricated 
wider similar load conditions is avoided. Buses can from standard structural materials. Aluminum con- 
larger loads without overheating. struction is strong and neat, and needs no protective 
The housing is made of Alcoa Aluminum sheet, coating of paint. Its lighter weight places less burden 
iveted in sections in the shop and then bolted —susraoe on supports, thereby simplifying construction and 
gether on the job. It has three compartments, aicos often reducing costs. ALUMINUM COMPANY OF 
providing phase separation for the three Alumi- America, 2134 Gulf Building, Pittsburgh, Pa. 


ALCOA - ALUMINUM| 
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R:lE HI-PRESSURE 


contact INDOOR SWITCHES 


Years of successful experience with Hi- 
Pressure contacts on outdoor equipment 
has proven their advantage and effective- 
ness. Their application to the Type 
“HPS” Indoor disconnecting switch 
shown above has resulted in much higher 
efficiencies along with easier operation. 
Concentrated contact area under high 
pressure assures a clean metal to metal 
contact at all times. 


All switch parts are non-ferrous, brushed 
and lacquered for appearance. Note that 
all switches have double blade construce 
tion for strength and rigidity. 











RAILWAY& INDUSTRIAL 


ENGINEERING CO. 
GREENSBURG, PA. 
Sales offices in principal cities 














ELECTRIC i 
SYSTEM 
HANDBOOK 





A complete man- 

ual of central 

station practice 
Editor-in-Chief 


CLARENCE H. 
SANDERSON 


Asst, Electrical Engineer, 


The New York Edison 
Co.; Fellow, American 
Institute of Electrical 
Engineers. 


Assisted by a Staff of 
Electrical Engineering 
Experts 


1131 pages, 5 x 8 
flexible 
illustrated 
$5.00 


Here is a complete 
guide to the design, 
operation and main- 
tenance of electric 
systems, covering 
every phase of the 
subject from the gen- 
eration of electricity 
to its distribution. 


Thorough; Practical 


The book answers 
the demand for a 
practical handbook 
which will tell the 
story of the electric 
system as a whole— 
beginning with the 
fundamentals of elec- 


— 





Section Headings 


- Electrical Energy and 
Its Transmission 

- Auxiliary Electrical 

Equipment. 

. Switchboards 

Motors 

. Generating Stations 

. The Transmission Sys- 

tem 

. Alternating Current 

Substations 

. Railway Substations 

. Direct Current Substa- 
tions for Light and 
Power 

10. Distribution 

Il. Protection of Electrical 

Apparatus, Circuits and 


22 N aM aw WN 


Systems 

12. Inspection and Main- 
tenance 

13. Electrical Engineering 
Tables 

14. Standard Definitions of 
Electrical Words and 
Terms 











tricity and generation and carrying on througl 
transformation, transmission, power lines, de 
sign, construction, operation, repair, inspectio} 


substations, etc. 


language of the everyday workman. 


The text is written in th 


Highe 


mathematics is entirely omitted and all tech 
nical expressions are fully explained. 








Send check, money-order or cash to 


0 
PUBLIC UTILITIES FORTNIGHTLF< 


MUNSEY BLDG., WASHINGTON, D. ©. 
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OOSIER ENGINEERING COMPANY 


HT FxIcxco 46 SO. 5TH ST., COLUMBUS, OHIO NEW YORK 
C. Canadian Hoosier aa Company, Lid. 


—ERECTORS OF TRANSMISSION LINES 
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BUT WE'VE 
GOT RESEARCH 
... SO what can 


E.T.L. do 
for us? 


@ E. T. L research and testing 
can be a valuable aid to utility 
research departments. It does 
not replace them. 


By taking advantage of E. T. 
L.’s extensive testing facili- 
ties, you can avoid heavy in- 
vestment in special equip- 
ment. You pay only for the 
service you use—do not have 
funds tied up in expensive, 
seldom used apparatus. 


Over forty years experience in 
testing has specially qualified 
us to handle competently most 
testing or research problems 
that may arise. 

a 


« » - and on new developments E. T. L. 
cooperates with the utility in providing 
an authoritative, independent check on 
new developments—new processes. 





We work with you to help you deter- 
mine actual service conditions—then 
test against them. 


ELECTRICAL 
TESTING 
LABORATORIES 


East End Avenue and 79th Street 
New York, -N. Y. 





What questions are 
bothering you about the 
Wage-Hour Law? 


Are any of your employees 
exempt from minimum wage 
requirements? From the 
42-hour week? 

What can be done to avoid 
paying overtime? How 
about time off in the dull 
season? 

Must “waiting time” be count- 
ed as working time? 

What must you do to comply 
with the law if you take a 
contract or subcontract on 
government business? 


The official answers to these 
and 243 other questions about 
what the Government has to 
say about your employment 
policies can save you a lot of 
money and a lot of worry in 
the months ahead. 


Wage and Hou 
Manual 


1940 EDITION 


This book brings you the official answers of th 
Wage and Hour Division to 249 questions asked bi 
employers or employees. You will have the fu 
text of the Act, the regulations and interpretativ 
and explanatory bulletins. You will know ho 


and how the courts are enforcing the law. 
will tell you what others are doing to prote 
themselves from the penalties and violations. 
In 23 helpful sections it tells how the Wagefie 
Hour Law operates, how to handle overtime, wh 
is subject to the law, which employees are & 
empt, what records must be kept. It covers n0 
only the Wage and Hour Act, but the Public Con 
tracts Act, the Eight-Hour Law, and Anti-Kick 
Back Acts for public contract work, and the de 
velopments under state wage-hour laws. 


its cost to you. 
Examine it for ten days—send the coupon 





Bureau of National Affairs, Inc. 
2201 M Street, N. W., Washington, D. C. 


Send me the 1940 edition of Wage and Hou 
Manual for ten days’ examination on approve 
In ten days I will send $5 plus a few cents postage 
or return the book postpaid. (Postage pald ¢ 
orders accompanied by remittance.) 


City and State 
Position 
OGDEN... cok cdevcscesei vbebaceneeperse een P.U. 
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ROBERTSHAW 
HEAT CONTROLS 


Another big step forward in simplification—heat control dial and 

gas cock handle combined in a single unit and operated with a 

single motion! That saves time for the user. Also it ensures greater 

accuracy in baking-and roasting: the control must be brought 

back to zero each time the gas is turned off, must be reset each 

time it is turned on. Now cooking by gas offers every advantage, 
p including the highest development of automatic control. 











SIMPLE TO SERVICE 


New simplified front calibration, by-pass and pilot adjustment. Can be 
checked with absolute accuracy at room temperature. 

Oven valve and thermostat assembly form one unit removable from front 
without disturbing fittings. Cannot be replaced incorrectly. 


& YOUR SALESMEN SIMPLE TO OPERATE 


ARMED WITH 
ve THIS EFFICIENT 
SALES MANUAL? 


thousands of sales- 
en every working day. 
rite for a —* free. 


‘We favor adequate preparedness for 
al detense and recommend enlistment 
US Amy to eligible young men.” 


q ROBEKISHAW srez0s SALES id, : 


ROBERTSHAW THERMOSTAT COMPANY, YOUNGWOOD, PA. whe 
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PROFESSIONAL DIRECTORY 


® This Directory is reserved for engineers, accountants, rate experts and others equipped 
to serve utilities in all matters relating to rate questions, appraisals, valuations, special re. 
ports, investigations, design and construction. «< < «< « « 


THE AMERICAN APPRAISAL GOMPANY 


INVESTIGATIONS e« WALUATIONS e¢ REPORTS 
PROPERTY EXAMINATIONS AND STUDIES for 
ACCOUNTING AND REGULATORY REQUIREMENTS 

CHICAGO - MILWAUKEE - NEW YORK + WASHINGTON - And Other Principal Cities 











DaY & ZIMMERMANN, INC. 
ENGINEERS 
PHILADELPHIA 


PACKARD BUILDING 








oxox FOL, Bacon Davis, anc. m2» osm 


CONSTRUCTION £ ° 
OPERATING COSTS ngincers : INTANGIBLES 
VALUATIONS AND REPORTS 


CHICAGO PHILADELPHIA NEW YORE CLEVELAND 








J. H. MANNING & COMPANY 


120 Broadway ENGINEERS —, Building 


New York icago 


Business Studies Purchase—Sales Valuations 
New Projects Management Reorganizations 
Consulting Engineering Mergers 


Public Utility Affairs including Integration 








SANDERSON & PORTER 
ENGINEERS 
VALUATION DEPARTMENT 
APPRAISALS AND RATE QUESTIONS 


CHICAGO NEW YORK SAN FRANCISCO 








Sargent & Lundy, Incorporated 


ENGINEERS 
Steam and Electric Plants 
Utilities—Industrials 
Studies—Reports—Design—Supervision 
Chicago 











Mention the Fortnicutty-~It identifies your inquiry 
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PROFESSIONAL DIRECTORY (continued) 
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STONE & WEBSTER ENGINEERING CORPORATION 


DESIGN AND CONSTRUCTION 
REPORTS * EXAMINATIONS ¢ APPRAISALS 
CONSULTING ENGINEERING 


BOSTON « NEW YORK e CHICAGO « PITTSBURGH ¢ SAN FRANCISCO « LOS ANGELES 








BARKER & WHEELER, Engineers 
Il Park Place, New York City. 
36 State St., Albany, N. Y. 
Designs and Construction—Operating Betterments— 
Appraisals, Rates—Office Systems 
Twenty Years Special Ezperience in Development of 
Original Costs, Restoration of Capital Accounts, Installa- 
tion of Perpetual Property-Record Systems, and Special 
Problems of Municipal and Other Non-Centralized Proper- 
ties. 


Francis S. HABERLY 
ENGINEER 


Appraisals—Property Accounting Reports 
—Cost Trends 


122 SOUTH MICHIGAN AVENUE, CHICACO 








BLACK & VEATCH 


CONSULTING ENGINEERS 


Appraisals, investigations and re- 
ports, design and supervision of coa- 
struction of Public Utility Properties 


4706 BROADWAY KANSAS CITY, MO. 


JACKSON & MORELAND 
ENGINEERS 


PUBLIC UTILITIES—INDUSTRIALS 
RAILROAD ELECTRIFICATION 
DESIGN AND SUPERVISION—VALUATIONS 
ECONOMIC AND OPERATING REPORTS 


BOSTON NEW YORK 











EARL L. CARTER 


Consulting Engineer 


REGISTERED IN INDIANA, NEW YORK, OHIO, 
PENNSYLVANIA, WEST VIRGINIA, KENTUCKY 


PUBLIC UTILITY 
VALUATIONS AND REPORTS 
814 Electric Building Indianapolis, lad. 





JENSEN, BOWEN & FARRELL 


Engineers 
Ann Arbor, Michigan 


Appraisals - Investigations - Reports 
in connection wi 
rate inquiries, depreciation, fixed capital 
reclassification, original cost, security issues. 








CHENEY AND FOSTER 


Engineers and Consultants 


61 BROADWAY NEW YORK 





SLOAN & COOK 


CONSULTING ENGINEERS 


(20 SOUTH LA SALLE STREET 
CHICAGO 


Appraisals—Original Cost Studies 
Depreciation, Financial, and Other Investigations 














ROBERT E. FOLEY 


Erecting Engineer 
Telephone Lines—Rural Lines—Fire Alarme— 
Transmission Lines 


48 Griswold St. Binghamton, N. Y. 














J. W. WOPAT 


Consulting Engineer 
Construction Supervision 


Appraisals—Financial 
Rate Investigations 


1510 Lincoln Bank Tower Fort Wayne, Indiane 
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INDEX TO ADVERTISERS 


The Fortnightly lists below the advertisers in this issue for ready refer- 
ence. Their products and services cover a wide range of utility needs. 


A 


Aluminum Company of America 
American Appraisal Company, The .. 
Asplundh Tree Expert Company 


B 


*Babcock & Wilcox Co., The 
Barber Gas Burner Company, The .... 
Barker & Wheeler, Engineers 

Black & Veatch, Consulting Engineers ...... 
Burroughs Adding Machine Company 





Cc 


*Carpenter Manufacturing Company 
Carter, Earl L., Consulting Engineer 
Cheney and Foster, Engineers 


Chevrolet Motor Division of General Motors 
Sales Corp. 


Cities Service Petroleum Products 
Inside Back Cover 
Cleveland Trencher Company, The 
Combustion Engineering Company, Inc. 
Coxhead, Ralph C., Corporation 
Crescent Insulated Wire & Cable Co., Inc. 





D 


Davey Tree Expert Company 

Day & Zimmerman, Inc., Engineers ... 
Dicke Tool Company, Inc. 
Dictograph Sales Corporation 
Ditto, Inc. 
Dodge Division of Chrysler Corp. .........................--- 











E 


Egry Register Company, The 

Electric Storage Battery Company, The 
Electrical Testing Laboratories 

Elliott Company 

Elliott Addressing Machine Co., The 





F 


Foley, Robert E., Erecting Engineer 

Ford, Bacon & Davis, Inc., Engineers 
*Ford Motor Company 
Forest City Foundries Company 





G 


General Electric Company 
Grinnell C y, Ine. 








H 


Haberly, Francis S., Engineer 
Hoosier Engineering Company .... 


I 


International Harvester Company, Ine. .... ae 
Professional Directory 


*Fortnightly advertisers not in this issue. 


J 


Jackson & Moreland, Engineers 
Jensen, Bowen & Farrell, Engineers .. 
Johns-Manville Corporation 


K 
Kerite Insulated Wire & Cable Co., Inc., The ... 37 
Kinnear Manufacturing Company, The 

M 


Manning, J. H. & C pany 
Martens & Stormoen 
Merco Nordstorm Valve Company 








N 


National Affairs, Inc., Bureau of .... 
Nation’s Business 
Neptune Meter Company 


Newport News Shipbuilding & Dry Dock Com- 
pany 21 











P 


Pennsylvania Transformer Company 
Pittsburgh Equitable Meter Company ... 


R 


Railway & Industrial Engineering Company .... 
Recording & Statistical Corp. ............02..22--.0.08 20 
Remington Rand, Inc. 
Ridge Tool Company, The 
Riley Stoker Corporation 
Robertshaw Thermostat Company 

Royal Typewriter Company, Ince, ..............---..000« 














Sanderson & Porter, Engineers 

Sangamo Electric Company 

Sargent & Lundy, Incorporated .. 

Silex Company, The Inside Front Cov 
Sloan & Cook, Consulting Engineers ... 
Sprague Meter Company, The .... 

Stone & Webster Engineering Corporation ......... 


Vv 


Vulcan Soot Blower Corp. 





Ww 
Westinghouse Electric & Manufacturing Co. 
Outside Back Cov 
Weston, Byron, Company 
Wopat, J. W., Consulting Engineer .... 
56 
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ead How this Midwest Gas Compressor Station 
ROVED It Could Save with CITIES SERVICE! 


ant costs in terms of cents-per-gallon . 
bricating costs in terms of horsepower-hours 
vice per gallon ... may tell two entirely dif- 
stories! 


s Midwestern pipeline company, “cheap” oil 
d reasonable enough for both compressors 
eir prime-movers, two double-acting engines 
sive lubricant consumption, high mainte- 
costs and frequent down-time for repairs 
accepted as necessary evils ... until a Cities 
e Field Engineer put the Cities Service 
Prover on the job. Then, complete combus- 
lue to poor adjustments showed up like a 


As a result of this study this plant’s overall oper- 
ating costs have been greatly reduced. In addition, 
fewer service interruptions and fewer man-hours 
for maintenance have paid—and are paying—im- 
pressive dividends. 


Is there a lesson in this for you? Whether or not 
you suspect your own compressor station costs 
can be reduced, why not find out for certain? Call 
in an expert. Consult our Lubrication Engineers. 
They will be glad to survey your plant, without 
obligation of any sort, and make recommendations 
based on a broad experience with similar prob- 
lems. Simply write or phone your nearest Cities 
Service Office. 


CITIES SERVICE Oils and Gasolenes 


CITIES SERVICE OIL COMPANY—Chicago. New York, Cedar 
Rapids, Boston, St. Paul, Grand Forks, Kansas City, Fort Worth, Tulsa, Milwau- 
kee, Cleveland, Detroit, Syracuse, Harrisburg. 


CITIES SERVICE OIL COMPANY, LTD.—Toronto, Ontario. 


ARKANSAS FUEL OIL COMPANY-—sShreveport, Little Rock, 
Jackson, Miss., Birmingham, Atlanta, Charlotte, N. C., Nashville, Richmond, 


Miami. 
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O make turbine generating equip- 
ment more efficient and depend- 
able, Westinghouse spares no pains. 
For example, in taking out the 
double frequency vibration of the 
large 2-pole, 3600 rpm. rotor illus- 
trated above, the rotor is slotted to 
provide equal rigidity on the two 
major. axes.. And to reduce the 
amplitude of double frequency 
vibration transmitted: from the stator 
core to the foundation, special flexible 
supports are incorporated as. illus- 
trated in the inset: These engineering 
refinements ate typical’ of Westinghouse turbine generator , construction 
safe-guards that assure you continuous, low-Cost. service year aftcr Yeah 


WESTINGHOUSE ELECTRIC & MANUFACTURING COMPANY, , BAST PITTSBURGH, Pay 


Tune in “Musical Ameficana,” N.B.C. Red Network, Coast-to-Coast, every Thursday evening. > 


estingh 


ELECTRICAL PARTNER CENTRAL STATION 





a 





